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REVIEWING THE FAMILY COURT

Preface

The New Zealand Law Society (Law Society) welcommesopportunity to comment on the Public
Consultation PapeReviewing the Family Cotirfthe review). It is noted that the purpose @ th
review is to ensure the Family Court gi$tainable, efficient, cost effective and respantd those

children and vulnerable adults who need acceststedarvices”.

The Law Society’'s Family Law Section (Section) paspared this submission on behalf of the Law
Society. The Section has existed as a group wiliimvary membership since 1997 and represents

975 lawyers who identify themselves as practisinthe area of family law.

At a symposium organised by the Section held didPaent in June 2011 (the symposium), the
Section presented papers and participated in agiigmn about effective operation of the Family
Court. The symposium involved representativedlgirafessionals working with and in the Family
Court, and Ministry of Justice (Ministry) officialsThe symposium papers are very relevant and

should inform the review.

/m,

Jonathan Temm Antony Mahon
President Chair, Family Law Section

Family Law Section membership as at 28 Februafy® 20

2 The symposium papers are available on requesttiierframily Law Section.



PART 1

EXECUTIVE SUMMARY OF RECOMMENDATIONS

1.2

2.2

2.3

24

Pre-commencement requirements

The completion of a parent education coursedwi enhanced version of the current
Parenting Through Separatiggrogramme, based on successful models oversedbend
North Shore pilot) should be encouraged as thediep prior to any Family Court

proceedings (except urgent and risk applicatioeg)docommenced.

A review of the Family Court Co-ordinator roleeds to be undertaken. There needs to be
adequate support for the role, and for the effediist stage triage of cases. The Family
Court-Co-ordinator becomes a gatekeeper ensuroaepdings are not commenced before
the prerequisite steps of parent education anthalige dispute resolution (ADR)/mediation

are completed.

Pre-Court Alternative Dispute Resolution/Mediatbn

A comprehensive review of counselling, mediatiod BiP mediation is needéd.

Engagement in some form of ADR should be a edsapy first step prior to filing an
application in Court (except in cases of risk agamcy). The different forms of ADR,
whether counselling, conciliation or mediation, glddbe capable of adapting to a new ADR

framework which is clearly defined by statute aules.
Parties should be permitted to choose the @r&ADR most appropriate for their needs.

The Law Society does not currently supportdrkih being involved in mediation/counselling
regarding their care arrangements as involvemenesgparticular risks and further research

is needed before such involvement is considered.

Jurisdiction of the Family Court
All of the current jurisdiction of the Familyo@rt should be retained. The Family Court
should be given a limited jurisdiction to deal withationship property matters involving

family trusts.

3

While there are several international models,gti€no agreement amongst professionals on a mddeth could be

part of the ADR process in New Zealand. Nor aregtisefficient suitably qualified professionals twertake such a

role.



3.2

3.3

Consideration should be given to reintrodut¢hgconcurrent jurisdiction of the High and
Family Courts for relationship property proceedingsere should be a lower threshold
required to transfer proceedings from the FamiltheoHigh Court, especially when the case

involves a complex family trust.

The Law Society recommends that the currer leflvopenness and access to the Family

Court is retained.

Statutory amendments
Targeted legislative amendments are recommetodbe following sections in the:
» Care of Children Act 2004 (COCA):
0 s 7—Lawyer for the Child
The current process whereby the role of LawyetHerChild is a combination of
statutory provisions (s 7 of COCA), practice notesst practice guidelines and
different local procedures is unsatisfactory. Témommendation is that s 7 of COCA
should be amended to clarify that the role is teoadte for a “welfare and best
interests” outcome for a child, informed by thewseexpressed by that child.
0 s 31 —Guardianship of Court
To ensure protection of children the Court needspitwer to appoint a guardian of
its own motion where appropriate.
o Care of Children Amendment Act 2008rovisions dealing with counselling and
mediation to resolve disputes
The Care of Children Amendment Act 2008 has beewted but the provisions that
provide for counselling for children (limited toethmost vulnerable children) after the
making of a final order are yet to be brought iftiee. It is essential these
provisions are brought into force.
0 s 57 -nterim orders
Interim orders under s 57 should automatically bexdinal after 12 months if the
parties take no further steps.
0 s 60 —Violence hearings
A review of s 60 and its related sections is rezqliir
0 ss 132 and 133 Specialist Reports
The Court’s discretion to seek a specialist repoat valuable tool in the
identification of vulnerable children and the stepguired to protect them. A

statutory amendment to ss 132 and 133 of COCAcsmenended to ensure the



discretion is exercised more consistently, and arign a report inecessaryor the

proper determination of a case.

0 ss 140 and 14% Interlocutory issues

The Court needs a greater ability to dismiss appbas and to require a higher
threshold for repeat applications. Sections 14011 of COCA should be amended

accordingly.

Family Proceedings Act 1980:

0 ss 9to 12B- Pre-Court and Court counselling
Sections 9 to 12B need to be reviewed as part ofvarall review of ADR processes.
Retention of a counselling option is favoured buaiscretionary rather than a

mandatory government-funded basis.

Family Courts Rules 2002
Targeted amendments would ensure that RulecbrBerences follow a more prescribed and

more regionally consistent procedure, particularlCOCA cases. The recommendation is

that there is proper application of Rule 175 tovpie the Court with essential evaluative and

dispute resolution tools to:

identify the nature of the case and the extenthizhvits complexity requires case
management;

identify the substantive evidence available toGoert and the further evidence required
to enable a proper determination to be made;

in cases involving allegations of violence, assisicreening allegations relevant to the
on-going parenting of children and those that camlnaged in ways other than the
restriction of contact between a parent and thielichi

identify the need for specialist reports;

consider the appointment of a Lawyer for the Cfifidn appointment has not already
been made);

require the parties to be present;

require the filing of a memorandum three workingsiprior to the conference; and
clarify that interim orders may be made by the Cauthe conference and if a party is

not present, final orders can be made on a fornaaiffbasis.

4

Rule 175 of the Family Courts Rules 2002.



5.2

5.3
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5.5

5.6

5.7

5.8

5.9

(@) Court Processes
The Law Society recommends that the Evidende28@6 should apply unless the interests of

justice make it appropriate to receive what woulteowvise be inadmissible evidence.

(b) Contents and form of Applications/Affidavits
Rules 48 and 49 need to be reinforced soliea¢ s a greater obligation on the parties to
identify the nature of their dispute, the remediesght and the reasons for seeking such

remedies both in applications and supporting afiida

Rules regarding the filing of affidavits shoblel strengthened to ensure that evidence is

introduced by affidavit in chief, affidavit in respse and affidavit in reply.

The use of more targeted applications and mquestire-type affidavits should be given

careful consideration.

A clearer pathway for applications from entripithe Court to exit is needed. The potential
model at paragraph 220 (diagram 4) of the reviegether with addition of a well-defined

urgent track similar to the EIP urgent track mddedupported in principle.

(c) Screening/Triage

All applications should be defindrigged) into categories of “simple”, “standard” or
“urgent” by a Family Court Judge following the ffi of a Notice of Defence. This will
ensure that the correct track for proceedingsestified early in the process, with options for

resolution of “simple” cases in a more limited hiegrprocess.

(d) Conferencing/Case Management

There need to be fewewventdor cases. Each event costs the parties and the @ahout
always achieving progress on the substantive isslies Law Society recommends the
reduction of several events as set out in detaleénsubmission (see Rules/Procedural

Proposals).

(e) Modernising the Court
A review of the uses of modern technology &nd¢burt system should be undertaken as

technological advances may have fiscal benefits.



7.2

7.3

7.4

7.5

7.6

8.2

8.3

Practice Notes

Practice Notes should be limited where possiothe relationship between the Court and the
professionals engaging with it. Court procedureusthbe regulated by the Family Courts
Rules 2002 (Rules).

Filing Fees and Court Costs
In principle the Law Society supports the idtrotion of appropriately set filing, setting down
and hearing fees in some proceedings. Such fegdenappropriate in relationship property,

estate and testamentary promises claims.

The Law Society does not support fees in nmttdated to children and vulnerable adults.

If an applicant would suffer undue financiatdship if required to pay a fee there could be a
provision for deferment of the payment in relatigipgoroperty proceedings until funds were

available to the applicant from a decision in thecpedings.

No fees should be required when urgent ordersaught.

Where it would be inequitable for payment tbdato one party the Court should have a

discretion to direct a contribution to fees by tileer party.

The Court must retain sufficient discretioretesure that parties’ contributions towards the
costs of Court-appointed professionals does notumitie the Court’s ability to carry out the

purpose of the statute, particularly in cases wingl children.

Lawyer for the Child

Lawyers, rather than other professionals, shoohtinue to represent the views of children as
part of the role of advocating for the welfare &edt interests of the child. As a protective
factor for children, it is essential that the Caetiins the discretion to appoint a Lawyer for

the Child at an appropriate stage in some procgedin

Appointment prior to the filing of a Notice Defence or any preliminary conference in a case
should not normally be required but discretiondorearlier appointment in appropriate cases

must be retained.

The Law Society recommends that s 7 of COCArbended to more precisely define the role

of Lawyer for the Child.



8.4

8.5

10.
10.1

10.2

10.3
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The Law Society does not support amendmergd td COCA to reduce the ability of the

Court to address the needs of the particular ehilitihis particular circumstances in a case.

The enacted provisions of COCA which provideciounselling for children after the making
of a final order are yet to be brought into fordénis counselling is limited to the most

vulnerable children and it is essential the pravisiare brought into force.

Professional Standards
An improvement in the training and standardallgbrofessionals involved in the Family
Court is required, whether those professionalguatges, lawyers, psychologists, counsellors,

mediators or social workers.

Legal Aid

In a separate process, the government is ssidgecost pressures in legal aid, particularly
family legal aic® This is manifested, in part, in the Legal Assista(Sustainability)
Amendment Bill 2011 which brings into sharp fochs tssue of the role of the state in family
disputes. The Law Society cautions against ovéirigtic claims for the fiscal benefits of

cutting legal aid costs.

It is likely that restrictions on the availitlyiof legal aid will increase the number of self-
represented litigants. Early indications from Mhiaistry’s Legal Services Unit show that
many family lawyers who were legal aid providerag81 December 2011 have not
reapplied for legal aid provider status in accoogawith the Legal Services Act 2011. As a
result the pool of family legal aid lawyers avali&ato provide legal representation and advice
has markedly reducédThat will have consequences (difficult to quantif advance) for the

efficient and cost-effective operation of the Fan@lourt.

The Law Society recommends that the proposmshdments in the Legal Assistance
(Sustainability) Amendment Bill 2011 are deferredilithe recommendations of this

submission are costed.

See paragraph 11 of the review.
SeeUnintended Consequences: The Cost of the Goverrmagal Aid Reforms paper by Dr Graham Cookson of

Kings College, London, on the comparable UK reforms. .
7 From 2,070 at 31 June 2010 and 2,095 at 30 Juh 201,610 at 31 December 2011 - a drop of appraidly 20%.
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PART 2
INTRODUCTION

1.2

2.2

2.3

Current Position

The Law Society acknowledges the fiscal impezatat the heart of this reviéwFunding
reductions must be exercised in a way that maistaifunctional and effective Family Court.
The Law Society has identified changes which wdhiave both significant fiscal savings and
improve the practice of all professionals workingand with the Family Court. These

changes can be made with targeted rather thanesiivst legislative change.

The review is an opportunity for all those wngkin the Family Court, including judges,
lawyers, psychologists, social workers and othecigpists, to critically assess the existing
processes, and their roles, and to identify ar@asrfprovement. The exercise of greater
discipline, refinements to existing systems andedores, and an adequately resourced
Registry, would enable the Family Court to seneghrpose for which it was established, in
a fiscally sustainable manner. In this way theceon of the government about the cost of

sustaining the Family Court can be addressed.

Background

Family law in New Zealand has lacked a cohemedteasily discernible policy framework.
Other than the initial creation of the Family Coasta consequence of the 1978 Report of the
Royal Commission on the Courts (the Beattie Comimigssubsequent reforms have tended

to be ad hoc.

The Law Society has strong concerns aboutdbguacy of the review and its ability to

inform substantive change of the Family Court.

The present review creates a risk of contimpiedemeal changes and reforms without proper
consideration of the consequences, including unitgd consequences. Family law reform is

not straightforward and social realities often ctiogte the fulfilment of reform objectives.

8

The self-same issue prompted the review whichywwed the Boshier Report in 1993 — regrettably fevtsof

recommendations were adopted.



2.4

2.5

2.6

3.2

12

The experience of 30 years of jurisprudencdgiwhas emerged from the Family Court since
its creation, has shown it to be a jurisdictiort thes provided certainty in process and
outcomes. The Family Court is a repository of st expertise and care needs to be taken

that this is not lost. Consideration is neede@teethanges are introduced.

Some cases which come before the Family Coeit@nplex and time-consuming. Itis
important to understand the nature of Family Cdigputes, many of which are infused with
non-legal, personal and emotional issues whicmareomparable to other civil disputes.
The review does not give adequate weight to theerability ofall children who are caught
up in family disputes (not just those children wdgsirents are involved in domestic violence
proceedings) and the vulnerability of many aduftdulnerable children”, as well as

n9

“vulnerable adults”,” must have access to the necessary legal mechatogratect their

welfare and safety.

Reform cannot be at the expense of the staldigation to its citizens to provide an
independent and appropriately resourced legal fdarrthe resolution of family disputes. It
is important to remember that around 40% of Newlateders will be affected in one way or
another by family law’ Equally important is that only 15.97% of paregtaases require a
decision to be made by a judge. This demonstthsgghe funding of counsellors,

psychologists, mediators and lawyers is money syht in the other 84% of cases.

What is the Purpose of the Court?
One of the primary purposes of governmentésintenance of peace and order within the
community by settling disputes between citizensitizens and the state according to law. In

New Zealand the responsibility of this purposedsted in the courts.

To carry out this role the courts must be irselent of the Executive and Parliament, be
sufficiently resourced, and have an appropriatemsation and structure. The courts must,
according to the judicial oath of allegiance, “dght to all manner of people after the laws
and usages of New Zealand without fear or favdtgctaon or ill will”. The same concepts

are inherent in the principle of the rule of lawthich this country subscribés.

10

11

Defined in footnote 1 of the review, page 7.

Based on estimates The Australian Family Law System: Better Accesaiftide The Inaugural Family Law System
Conference, 19 to 20 February 2009, Canberra.

See paragraph 243 of the Beattie Commission.
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4.3

4.4

4.5

4.6
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Social Agency or Court of Law?
The Family Court as created in 1980 was vergimaucreature of its time, reflecting clear
social anxieties and concerns. What is not quitaravith hindsight is what function it was

designed to perform. Was the Family Court to bewt of law or a social agency?

Legislation enacted at the time (the Family €&t 1980, the Family Proceedings Act 1980
and the Guardianship Amendment Act 1980) cleailyfoeced the view that the Family
Court had a dual role. Subsequent legislatioudicg the Children, Young Persons and
their Families Act 1989 (the CYPTF Act) and COCAslbeen to the same effect.

To a large extent this debate and fundamenthiguity remains unresolved tod&yThe

Beattie Commission adopted the view of the Ontaaiy Reform Commission that:

“By their very nature Family Courts have a twofdlahction, judicial and

therapeutic, and there is room for both to operate.

This dual function exasperates some. TheRatger Kerr of the Business Round Table

articulated that exasperation in July 1998 in til#wing terms**

“Perhaps the most astonishing thing about the legyaitem is that there seems
to be no consensus about what it is for. Indeecketis not just lack of
agreement but two radically opposed views. Ortbasthe role of the Courts
is to decide disputes brought before them by paitie@ccordance with
principle and precedent from the pre-existing botllaw. The other view is
that the role of the Courts is to make social potiecisions which create fair

outcomes and balance competing interests.”

While those comments were specifically dired¢tethe courts whose decisions have

commercial ramifications, they are of equal rel@eto the Family Court.

Attached at Appendix 1 is Chapter 1 ofiainoduction to New Zealand Family Law in the 21st
Century™ which provides a useful overview of the dual rolehe Family Court and the nature
of family law. The Law Society considers this dess careful reading in the context of the

present review.

As reflected in paragraph 208 of the review.

See paragraph 479 of the Beattie Commission.

As quoted in The Independent on 8 July 1989.

Above, no 11 — reproduced with the kind permissibthe publishers.



4.7

4.8

4.9
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The underlying question posed by the reviewvisat is the function of the Family Court? Can
it perform the dual function favoured by the Baaffiommission? And, if so, should it perform
both functions? In short, is the Family Court &berate and expensive apparatus for
resolving human dilemmas inappropriately graftethdhe legal system? The Law Society
does not consider this to be the case. Nor d@Exépt the proposition that the Family Court is
inappropriately‘trying to deal with issues best addressed by otigencies’™® There is no
evidence to support this proposition. In fact9soithe CYPTF Act provides an avenue for the
Family Court to channel care and protection matdgosthe Children and Young Persons
Service where the resources of that agency migkebe as a more appropriate means of
addressing issues, but there is no evidence tisabads either moved work away from the

Family Court or produced more effective outcomes.

Existing systems and procedures can, withxbecese of greater discipline, serve the purpose
for which the Family Court was established. Thistéxg Family Court legislation and its
procedures can, with some targeted and non-subh&amendments, establish a greater
discipline amongst its professionals (judges, laaypsychologists, mediators or social
workers). This, together with a properly resourBegjistry, would mean the Family Court can

serve the purpose for which it was established, fiacally sustainable mann€r.

To some extent the Family Court has becomegbavhat has been described as a “new
generation of problem-solving court§’addressing problems as much social and psychalogic
in nature as legal. Therapeutic jurisprudencetddeen over from the more traditional function
of a court. The principal task of therapeuticgprudence is to identify and empirically
examine relationships between legal arrangementshamapeutic outcomé3. It leads to
“involved judging” with judges and courts assumangtronger administrative, protective or
rehabilitative role towards those appearing befoeen® It involves a collaborative,
interdisciplinary approach to problem solving inigithe judge plays a leading role. The
Special Circumstances Court being trialled by Jutlyey Fitzgerald in Auckland is a
manifestation of such a court, as is the Alcohal @ther Drug Treatment Court pilot to be
established in Auckland. The Family Court alsdeiett that trend.

16
17

See paragraph 208 of the review.
See Rule 3 of the Family Courts Rules 2002 which@gtshe purpose of the rules to make it possimgfoceedings

to be dealt with as fairly, inexpensively, simphdaspeedily as is consistent with justice and imuay with the
purpose and spirit of the family law Acts under evhthe proceedings arise.

18
19
20

Warren BrookbanksTherapeutic Jurisprudence: Implications for Judg{@§03) NZLJ 463.
Ibid.
Ibid.
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With hindsight, the Family Court is not quithat the Beattie Commission envisaged.
Fundamental to the vision of the Beattie Commissias the incorporation of well-coordinated
counselling services designed to highlight andhsfilgen the therapeutic aspect of the Family
Court's functiorf* A National Director of Support Services was eagid as was a “reception
centre” carrying out functions comparable to tHamaccident and emergency centre at a
public hospital. This reception centre was enwskas being a place of first resort when
advice and help were needed to cope with sericusyf@roblems (in contemporary terms a
“triage” centre). The function of the receptiomtte would be to define the problem, classify
the problem and make appropriate referrals. Sefehrals were not necessarily or primarily to
be made to lawyers. The overriding goal was taodahtigation and to encourage discussion

and resolution of the problem by the parties théwese

The role of the lawyer was envisaged to bg nerch a secondary role because of this
comprehensive pre-court interventfénThe provision by the Family Court of Australia to
enable free, voluntary and confidential mediatierviees reflects this model. So does the
recommendation of the Boshier Repbthat a separate and distinct Family Conciliation
Service, in which the primary dispute resolutiortime was to be mediation, be established in
New Zealand. The recent Family Justice RevievinénUnited Kingdom (the UK review)
recommends the creation of something very similavhiat was envisaged by the Beattie

Commission — a stand-alone executive agency labéllee Family Justice Service”.

A feature of these proposals is an effectiviage” system designed to divert away from the
formal Court process those matters amenable téutesoin some other way, thereby enabling

meritorious and genuine claims to be heard morektuand resolved earlier.

Recommendation

The Law Society believes there is considerable tmeestablishing an effective “triage” system as a

means of confronting some of the issues identifiettie review.

21 See paragraph 484 of the Beattie Commission.

2 The failure to embrace this model was the sultjetienchant criticism by Judge Inglis QC in the AW Guest
Memorial Lecture (1995) 8 Otago Law Review 301.

A review of the Family Court, April 1993 — referreaias the Boshier Report, page 52.
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5.5

5.6

5.7
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United Kingdom
As mentioned, the United Kingdom has initisagdamily Justice Review (the UK revieff).
The interim report, published in March 2011, wasagally well received as it was

comprehensive, considered and took into accoudeage from research.

The UK review embraces what it calls “the Fgrdilstice System” as a whole and extends its
reach more widely than the New Zealand reviewis(itnportant to remember that while the
United Kingdom family law system has many simiiasgtto New Zealand it is not in all areas

directly comparable¥’

The Law Society considers that the New Zeatantw would have benefited from the wider
approach taken by the United Kingdom. With hindgigimiting matters to a review of the

Family Court is dealing with only part of a broagésture.

The UK review identifies and addresses marth@fkame issues involved in the New Zealand
review — delay, cost, complexity of organisatiostalicture — and emphasises, as a general
proposition, that non-litigation options, such d3R are likely to be more effective than

litigation. It also emphasises training and prsiesal development of lawyers.

Insofar as there is common ground between Keeiiew and the New Zealand review, delay
is highlighted in both as a central, if not necesthe central concern. Both reviews stress
that a child-centred approach be adopted and ricpkar, identify a need to make effective
and appropriate provision for children’s views ®dwnsidered. There is also strong emphasis
on parental education. Both the New Zealand aadJthited Kingdom reviews suggest a
simplification of court processes using some fofrftrack” system. The Law Society agrees

and believes that this is desirable.

The UK review draws a clear distinction betwganblic law” and “private law” issues. It may

have been helpful if the New Zealand review hadedikewise.

The UK review, and its interim and final regomvas enhanced by the fact that the review was
not undertaken by the UK Ministry of Justice aldng by an independent, representative group

of relevant professionals, with practical experi&n€court processes.

24 Whose deliberations extended over a significaothger period than that provided for the currentew. The final
report was issued on 3 November 2011.

25

The proposal for a “Family Justice Service” asamd-alone executive agency in addition to the Goamd Tribunals

services is something particular to the United Kdimg system. The UK review also focussed on prdpdsajudicial
education, leadership and culture and places cersdite emphasis on the efficiency and effectivepépse-Court
parenting agreements.



17

5.8 Importantly, drawn from the UK review are tlildwing principles:
. The desirability of judicial continuity.
. The desirability of judicial specialisation.

. The desirability of a single Family Court with agie point of entry.

. The greater use of technology.
. The value of parenting agreements.
. The value of parental education.

5.9 The model promoted by the UK review refleataniany aspects, a model not dissimilar to
the current New Zealand Family Court. It wouldifmmic if, at a time when the admirable
gualities of the New Zealand Family Court structwexe being adopted and adapted by
comparable jurisdictions, changes as a consequerbis review substantially diminished

those qualities here in New Zealand.

Private Law — Public Law
6.1 Returning to New Zealand, the review makesaralfistinction from the out$ébetween the
need to protect the interests of children &ndnerable adults”and the use of the Family
Court for resolution of private disputes (primatigder COCA and the Property
(Relationships) Act 1976 (PRA)). In particulaidentifies COCA matters as‘significant
driver of Family Court costs and activit§’and correctly identifies private parenting disgute

as making up the bulk of the Family Court’s worki&

6.2 Another way of viewing this is to separate tht Court’s “protective” jurisdiction (care of
children and vulnerable adults, as defined, and TFYRct proceedings) (public law) from the
balance of the existing jurisdiction (private law)rawn from Table 1 from Appendix 6 of the

review, the distinction is almost even at approxeha50% private law and 50% public law.

6.3 Proceedings under the Domestic Violence Ac68%/A) frequently (but not always) are
accompanied by proceedings under COCA. Where sliiengolence is involved the line
between public and private law becomes blurrednyM2OCA proceedings could be seen (as

can DVA proceedings) as constituting “care andgmiodn” matters which if removed from the

% See paragraph 1 of the review.
27 See paragraph 3 of the review.
2 See paragraph 4 of the review.
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“private law” forum could well find themselves méesting in the more rigorous “public law”

forum? Simplistic distinctions are not a sound basiséorm.

Nature of Dispute

In designing and sustaining a process forahelution of disputes between people it is
necessary first to identify the nature of the dispuAs noted already, disputes which fall
under the umbrella of family law are frequentlyuséd with many non-legal personal and
emotional issue’ It is altogether too simplistic to endeavour dal@ss this by seeking to

shear such characteristics from the dispute anddbeise a forum to address the shorn beast.

Disputes that arise from family breakdown andjsfunction are inherently different from
disputes that come before the courts in otherdigi®ns. Disputes between creditors and
debtors are necessarily different in nature frospdies between employers and employees.
The essential relationship between the partieaah ef these disputes is different. The
relationship between the manufacturer of a contatathsoft drink and the eventual
consumefDonoghue v Stevensdhis vastly different from the relationship betweeoouple
who once committed themselves emotionally to aiemm relationship in the nature of

marriage and had children together.

7.3 Unlike other jurisdictions, in cases concerniiajence and the parenting of children, the

Family Court is required to make predictive assesgmof future behaviour rather than
simply findings of fact on past events. This fsladamental distinction between the Family

Court and any other jurisdiction.

7.4 By treating relationship property disputes @®mgarable to debt collection (and thus

amenable to resolution within the general jurisdicof the District Court) there is a risk of

overlooking the central nature of the dispute.

7.5 While research shows ADR undertaken by profesds with appropriate specialist training

and experience can be effective, not all Familyr€ssues are capable of resolution at
mediation or other modes of ADR.The Law Society does not accept that an apphiaat

the Court‘'should be the very last resort® The ability to apply to the Court for relief and

29
30
31
32

33

For example, see s 19 of the CYPTF Act.

See paragraphs 36 and 151 of the review.

Donoghue v Stevens@®32] All ER Rep 1.

J.H Wade "New and Recycled Services by Family Lagry&esponding to a World of Change." (1997) 11 ralisin
Journal of Family Law at line 66.

See page 40 of the review.
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determination should be governed by the naturbetitspute and type of issues to be

resolved.

Openness in the Family Court

The review questions whether “opening” up taeiy Court would increase transparency
and accountability and encourage resolution ofudispoutside couff. The question is asked
in the context of concerns expressed about themong “sustainability” of the Family

Court®

A useful outline of the reasons why proceedingbe Family Court are restricted in terms of
openness to the population at large and in resgeeporting of proceedings is given by
Judge McCormick i\ v R [2003] NZFLR 1105Although that case was decided under the
Guardianship Act 1968, it remains relevant givemaink aptly described by Judge Inglis QC
as the Family Court’s “protective jurisdictiof.In summary, the reasons are:

« many family matters involve highly personal or embssing information;

there is a public interest in ensuring that suctter&iremain in the private domain as

opposed to the public;

e children are especially vulnerable and publicity b& especially harmful to them;

e there may be a reluctance for parties (and witrs@4eegive evidence if proceedings can
be reported (and identification results); and

« family matters are best conducted in an informtirge (without the public wandering in

and out).

The question of openness in the Family Cous egaefully considered by the Commission in
its report‘Delivering Justice for All”*” The Commission, in its opening lines (chapté},s.
proceeded on the premise that the “principle ohgpstice is a long-standing buttress of
legitimate Court systems, and is fundamental to Mealand’s system of justice”. That
principle underpins the ability of the public to igo a court and view the proceedings, and

the right of the news media to report the procegzland to have access to court documents.

The Commission then notes the four primaryaeagor limiting the openness of Court

proceeding$® These are:

34
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See paragraphs 82 to 85 of the review.

See paragraph 85 of the review.

See above, footnote 11.

Delivering Justice for All — A Vision for New Zeatb@ourts and Tribunald.aw Commission Report 85, March 2004.
See paragraph 5 in Part 8@élivering Justice for Allibid.
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protection of the vulnerable, including childrerdarctims (thus including both the
Family Court and the District and High Courts ieittrespective criminal jurisdictions);
the administration of justice (for example the neednsure the fact of a fair trial);
commercial secrecy; and

overriding privacy interests (which could includeses involving children should the
interests of children be seen as deserving privaaay,cases involving families if there
was perceived to be a public interest in providamgilies with privacy when disputes

arise which require resolution by a court).

The Commission observed that most restricttongpenness occur in the Family and Youth
Courts®® The Commission noted that most proceedings ifrémaily Court involve children
and that proceedings in that court (whether theglire children or not) are more intimate
and emotionally charged than most others in thet@ystent® Proceedings are often
therefore “very contentious™. Given that society places a “high value” on petitey

children, that is the “starting point” for keepifagnily disputes privaté

This, in the Commission’s opinion, constitugedalid ground for limiting the principle of
openness in respect of court proceedifigk.also reflects international conventions that

accept that there may be limits on the extent tichvBourts are open to the pubtfc.

The Commission found the observations of thgliglm Law Commission on the impact on

children of having details of the dispute involvithgir parents made public as “instructiva”:

“What is more serious is that the parties and, mespecially their innocent
children whose identity is frequently revealed assult if the details which can
be published, suffer the disturbing experienceanirig the most intimate
details of family life exposed. While it may beddhat that the parties have
only themselves to blame, no such argument cary apphe children whose

privacy the law takes pain to protect in other ca%e

39
40
a1
42
43

See paragraph 7 in Part 8élivering Justice for All

Another reminder that Family Court matters areedéht in nature from other matters which come leefbe courts.
See paragraph 11 in Part 80livering Justice for All

See paragraph 16in Part 8@élivering Justice for All

See paragraph 18 in Part 80#livering Justice for All

4 Article 14 of the International Covenant on CivibaRolitical Rights 1966 and Article 16 of the Unitddtions
Convention on the Rights of the Child 1989, “the righprivacy”.

45

See paragraph 23 in Part 80#livering Justice for All
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The Commission concluded that “most exceptidashe principle of openness are justiffed
but nonetheless went on to recommend changes welmlance between openness and

other competing interests required adjustment.

In respect of the Family Court, the Commisserommended that those proceedings which
are currently closed should remain closed. Howatvezcommended that support persons
should be allowed to be present in a family proseednd that accredited news media should
be permitted to attend. Further, there shoulddeestriction on the reporting of proceedings
other than in cases involving children or of donwegblence and, in respect of those two
categories of cases, reporting of the case cowdrdaut details that would allow

identification of those involved should not occatass leave of the Court is obtairféd.

There was considerable concern expressee etirs immediately preceding the
introduction of COCA as to the closed naffiaf the Court. That led to the enactment of s
137(1) of COCA which has opened up the Court texdant not previously seen but which
was designed to ensure that the assumed inhereatepnature of the court was maintained.
The amendments reflected the Commission's reconetiend. For example, if a person
(other than a party to the proceedings) has attkaifleer counselling or a mediation they are
able to give notice of their intention to be prdssrany subsequent hearing, subject to the
parties being given reasonable notice of that esgae intention and to the overall discretion
of the judge to exclude a person from the cougctiBn 137(1)(i) enables any other persons
whom the Court permits to be present. This stagytower is not exercised regularly in

relation to members of the general public.

Accredited news reporters may also attendrg=ar Other than the well-known (at the time)
“Pumpkin” case and the on-going Skelton litigatitns too seems to be an opportunity that

is not utilised.

Amendments brought about by s 17 of the Ca@hiddren Amendment Act 2008 came into
force on 18 May 2009. They established a genalalthat any person may publish a report
of proceedings in the Family Court and includedegtions to that rule. The provisions of
ss11B to 11D of the Family Courts Act 1980 settbatexceptions. The amendments

expressly recognise the right of children underate of 16, as set out in the United Nations

46 See paragraph 6 in Part 8élivering Justice for All
47 See Recommendations R146 tol150@livering Justice for All
48 Seen as "private” to some and "secret" to others.
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Convention of the Rights of the Child (UNCROC)hiave their privacy respected and the
right, in Article 3, for their welfare and besténgsts to be respect&d.

Section 11D of the Family Courts Act 1980 et a “vulnerable person” as including:

e Subject Persons under the PPPR Act;

»  proposed patients, patients, and restricted patieamder the Mental Health (Compulsory
Assessment and Treatment) Act 1992;

e proposed and actual care recipients under thddotehl Disability (Compulsory Care
and Rehabilitation) Act 2003;

* those who have applied for or obtained a protediadier under the DVA,;

* those with a Police Safety Order under Part 6Aefl@VA — if they have applied for or
obtained a protection order; and

e persons whom the Court thinks are particularly spsble to any adverse consequences

associated with the publication of a report of pextings.

As to publication of Family Court proceedintge decision of Judge Ullrich QC v M

[2005] NZFLR 346 is instructive. Her Honour oudthrelevant factors that would be taken

into account when it came to publication:

» the welfare of the children is to be balanced agjdhme freedom of the press;

« what is the public interest in the subject matfaihe case as opposed to it being a matter
that the public might be interested in;

* have the details of the case already been publishthé media; and

e any restriction on publication should not be withe&n is necessary to protect the child.

The media infrequently attend hearings bectngseestrictions mean that there is rarely a

story that can be published which will attract public interest?

The review notes the view of the Law Commissiits reporDelivering Justice for Alf on
public access, referring to the Commission’s olestm that the public access to the Family
Court in Australia has not contributed in any megfil way to greater openness of

proceedings?

49 Only with leave of the Court, a person under the @igl8 years can be named. See s 11B(3)(a) éfatmily Courts
Act 1980.

%0 SeeHosking v Runting2005] 1 NZLR 1 (High Court — full court) at paraghal47 where the vulnerability of children
was acknowledged and “must be accorded real waigththeir private lives will seldom be of conceorttie public”.
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See above, footnote 37.
Set out in Part 8 ddelivering Justice for Allparagraphs 12-15 relate to the Australian system.
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8.17 The Law Society does not believe permittingptgr access to the Family Court (as the
Family Court currently operates) or liberalising tliay in which cases may be publicised
will achieve any useful purpose. It will not briabout any greater transparency about how
the Court operates, nor make parties more accderfmbwhat they may say in court and for
how they conduct their cases. The Law Societyele$ that the current level of openness
represents an appropriate balance between the tompeerests — the need for there to be

open justice and the need to protect the vulnerable

Recommendation
The Law Society recommends that the current lesklspenness and access to the Family Couft be

retained.

Identifying the Problem

9.1 Ignoring for a moment increased costs, the Sawgiety considers that overall the Family
Court has met the challenges that have arisenhatd is important that the Family Court
operates effectively in addressing its jurisdictidrhis is a challenge that can successfully be
met by careful and modest change to the existigigltive framework and by enhanced
discipline (procedural and administrative) on thet pf those who work with and for the

Family Court.

9.2 Most of those involved in family separationsaige their post-separation issues themselves
without the intervention of the Family Cotirand with minimal use of lawyers and other

services. Many rely heavily on family relationskgrvices.

9.3 The major consideration for the governmenhis teview is the cost of the Family Cotftt.
Reforms designed to improve the focus on protedtiegsulnerable (particularly children),

budgetary restraint, and more “out-of-court” adginare clearly desirable.

9.4 The Law Society notes the commitment of theegoment to ensure that reform is consistent
with the Treaty of Waitangi and New Zealand’s in&ional obligations, especially those
under UNCROC. It must also be culturally respoasiovthe needs of &bri, Pacific and

ethnic communitied>

%3 See paragraph 117 of the review.

% The self-same issue prompted the review whichymred the Boshier Report in 1993 — regrettably feitsof
recommendations were adopted.

%5 Paragraph 7 of the review.
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The Law Society is concerned that the revieivigular focus on cutting expenditure of
public funds on family law cases (the fiscal gumstifails to recognise New Zealanders’ legal
rights and access to justice — except to the exressary to protect the “vulnerable”
(defined in a particularly narrow way). There isumfortunate theme of failing to recognise
the significant, and important, role played by Haamily Court and those working within it
(including lawyers) in managing serious and sogidébilitating family conflict and

achieving settlement in a substantial number giudes. Eliminating or significantly

reducing the opportunities to resolve family-badesgputes is likely to be counter-productive.
Cost-cutting can be detrimental to the efficiend affective resolution of disputes. Effective
reform may require some up-front investment to emslurable cost-saving in the future. The
desire to achieve a prompt, efficient and effectasolution to Court cases should not operate

to the detriment of a fair and just outcome.

A Closer Look

The population of New Zealand has increaseitigithe past 30 years. It follows that the
number of potential litigants in the Family Countabsolute terms, has increased
significantly since the Family Court was establ$i3@ years ago. The number of potential
litigants as a proportion of the population hag @tereased significantly over the same
period: there are more single parent familiesjuhisdiction of the Court has increased
dramatically and legal and societal responses tteedtic violence (in particular) and child
abuse have become more sophisticated. The fdadhibdas not led to a proportional
increase in the number of applications to the Ramdurt reflects, amongst other things, the
work of the family law profession in successfuldsolving matters out of Court and thereby

limiting the number of matters requiring the Cosiitivolvement.

The evolution over 30 years of Family Courisjprudence has, contrary to assertions
throughout the review, created a significant degfezertainty as to process and outcomes.
The Law Society does not accept the propositionFaenily Court processes are
unpredictable and inconsistent. The unique naitifemily disputes requires the Court to

have a maximum degree of flexibility.

To imply that much family litigation is unnasary and unprincipled and to state thiag

Court considers every matter filed regardless sfiierits™®® is unsupportable.

% See paragraph 171 of the review.
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10.4 The Family Court is not wholly comparable wither courts. It blends its more traditional
adversarial role with an inquisitorial roleln many cases, judges are charged with
determining applications in light of an assessnoétie best interests and welfare of children
(COCA) or for other purposes specified in the lkgisn (for example see the purpose and
principles outlined in ss 1M and 1N of the PRAheTho-fault basis of many proceedings
dilutes the “win-lose” dichotomy present in thediteonal adversarial dispute. There is no

parallel to this in the general jurisdiction. Asige B D Inglis has observéd:

“A feature of situations which fall into the are&family law is their
infinite variety. That requires flexibility of nresnse. Another feature, as
part of the human condition, is the entirely diffiet perceptions each
party to a family relationship may have of evemtd the other party’s
intentions and motives, particularly where the telaship is in trouble.
That may lead to some difficulty in discovering ithe true

probabilities are, but it is the normal functionariy Family Court to
confront that kind of problem. These features nthahno two
apparently similar cases are ever quite the safamily law cases are
not at all like civil or criminal cases which aredinarily focused on

relatively clear-cut single issues.”

11. Some concerns about the scope of the review

11.1  While there are legitimate concerns about Hwtcost-effectiveness and the
efficiency of the Family Court, the Law Society saters that the premise which
appears to underline the review is flawed. Thésresuggests that while costs
are increasing in the Family Court therélittle evidence that the increase in
expenditure has improved the efficiency or effeaesgs of the Court, or has
resulted in better outcomes for court usets.The Law Society questions the
validity of this statement, in the absence of adhgh evaluation of the Court’s

efficiency and effectiveness and the measuremeotittbmes.

11.2  The Ministry’'s memorandum dated 16 Decembéd 2fiven to the Ministry’s Advisory
Group identifies the issues that it believes compge the on-going sustainability and

effectiveness of the Family Court as including:

5 BD Inglis QC,New Zealand Family Law in the 21st Cenfurilomson Brookers, 2007, p3.
58 H

lbid.
% See paragraph 59 of the review.
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« increasing expenditure on Family Court services®wi corresponding improvement in
the time taken to resolve cases;
* insufficient support for people to resolve matieus of Court; and

» parties and court processes losing sight of thdsekthe children.

This summary is disappointingly simplisti¢ fdils to recognise the complexity of many
Family Court cases. It is not simply a matterasfe size fits all’. As the Australian
experience has shoWhfamily law reform is not straightforward and sdaialities often
complicate the fulfilment of reform objectives. @bintentions are no substitute for

measured consideration of proposed reform.

In the review, paragraphs 14 and 15 idengiamination of individual family law Acts and
the policy rationale that underpins thera% being beyond the scope of the review, but go on
to indicate the possibility of some amendmenthitsé Actsas a result of this review.”In
light of this contradiction, it is difficult to h&vconfidence that the review will have a

coherent outcome. It is also difficult to focubsussions given the obvious relationship

between the policy rationale and the various faraily statutes.

Although said to be a review of the Family @oitiis plain (and desirable) that the review
extends beyond that. For examptbe needs and interests of children following pated

61

separation™" are identified as an important focus of the reviéihis goes far beyond a

review of the Family Court per se.

The review questions whether considerationlgshime giverito a greater legislative
emphasis on parental responsibilities and obligagifor parents to cooperate and use their
best endeavours to resolve their disagreementsdeuté the Court.®” This raises the
important issue of the impact and significancélegislative emphasis’as a means of
influencing behaviour. Little is said about whetbe not research supports the notion that
“legislative emphasis” does, in fact, demonstrabig measurably influence behaviour. An
obvious place to start may well be COCA which ndy@hanged the traditional terminology
from “custody/access” to “parenting” but also ituced a list of principles deemed to be
relevant to the child's welfare and best interdetbuttress the long-established paramountcy

principle®® Designed to emphasise parental responsibilityticoity for the child and co-

60

See Kaspiew, Gray, Qu and Westeregislative Aspirations and Social Realiti@®11) 33 Journal of Social Welfare

and Family Law.

61
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See paragraph 86 of the review.
See paragraph 90 of the review.

53 Section 5 of the Care of Children Act 2004.
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operative/consensual parenting, these legislatiaages have not been analysed to determine

whether they have brought about any significaitiuaiihal changes.

The role of lawyers in assisting parties smhee matters themselves should not be
overlooked. It is important to ensure the Famibu@ is structured to encourage the
development and retention of experienced familyykrw as a vital component of an effective
system. The Law Society agrees with the re¥ieiat experienced family lawyers will
advise their clients of the relative advantagesdisadvantages of the options available to
them, including resolving matters themselves, nagng an agreement with or without their
lawyer’s help, seeking the services of counselonmediators or proceeding with litigation

(generally as a last resort).

Legal advice is still valuable where the displare complex, even if the “black letter” legal
issues are not. The role of the lawyer — which matyalways be visible — should not be
discounted. Lawyers can, and do, promote earbjluen of cases by providing information
to their clients on “the relevant law, procedutbs, likely outcome of the case, what is
expected of them, how long matters will take anéwhwill all cost”® Any suggestion that
as a rule lawyers unnecessarily fuel or prolondlimbris rejected?® On the contrary, only

15.97% of parenting applications require a decisiolbbe made by a judgé.

The review asserts taiost people resolve post-separation arrangememnsiselves®
There is some evidence to support this assertibicfithe Law Society anecdotally
confirms): 77% of the 130,685 applications for caelting (as opposed to Court-directed
counselling) in the period 1999-2009/10 diut lead to subsequent Court applicatiGhs.
Parental education and the promotion of ADR areoitgmt options for influencing attitudinal

and behavioural changes.

Matters coming before the Family Court temté more complex in nature and consume a
disproportionate amount of time (and cost) comp#&vegther civil cases, but complex cases

do not provide a sound basis for a review of theefamily Court system. As the Ministry

64
65
66

See paragraph 128 of the review.
See paragraph 33 of the review.
Davis "Partisans and Mediators" (1988); Inglel8plicitors and Divorce" (1992); Davis, Cremey andli@sl"Simple

Quarrels" (1994); Eeckelaar, Maclean, Beinhart, "iRatrawyers: the Divorce Work of Solicitors" (20Qlewieson
(2011) 25 International Journal of Law, Policy ahd Family, 71. There is some overseas reseaggesting that
family lawyers have tended to become absorbedarifgervasive... settlement culture", participatingiprocess of
rationing access to the Courts and actively stealiegts away from the Court.

67

Ministry of Justice letter of 17 May 2011 (in resise to NZLS Family Law Section, question 29): 2009COCA cases

5% final hearings and 10.97% interim hearings.

68
69

See paragraph 117 of the review.
See paragraph 149 of the review.
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acknowledges, an unusual case can skew resuksnfat volume case typéS.The relatively
limited available data justifies all case typesgeilassified as “small volume” and thus
susceptible to distortions. The nature and caofdgficult and complex cases need to be

fully understood before they can be used to justifgnge.

Difficult (and by implication costly) casesike bad examples for the basis of a review of the
entire Family Court system. The nature and caofssch difficult and complex cases need
to be fully understood before they can be usedstfy change. Having a court of law to
appropriately resolve such cases underpins s@yifidence in its justice system and

represents an essential component of the respliysthithe state to its citizens.

Statistical data

The review contains factual errors, unsubstaat assumptions, and inadequate data. In
many parts it demonstrates a fundamental lack dérstanding of the system it purports to
review. Much of the “selected Family Court data’Appendix 6 lacks context and
explanation. If the data is to be relied on ireastg future options, it must be credible and

accurate. It appears to be neither.

@ Further data requested
Following the publication of the review then.8ociety requested further information under
the Official Information Act 1982 (OIA). The inforation sought was extensive and was

provided in two responses of 17 January 2012 arieebbuary 2012.

The Law Society has considered all of the gedgided by the Ministry in relation to the
Family Court review — namely the data provided ptathe June 2011 symposium, contained
in the September 2011 review document, and thedid@losures in early 2012. The data has
proven to be incomplete and confusing, and thene idfnorough analysis that explains the

increase in costs of the Court. Specific exampfdke data limitations are given below.

(b) The data
The use of “purposivé”case sampling (173 defended COCA cd$esed to support some
analyses is flawed. This process is cites supporting various assumptions and assertions.

It is difficult to respond to comments that somédhafse cases reflected an absenceeghl

70
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Ministry of Justice memorandum dated 16 Decembéd 2paragraph 4.
Ministry of Justice memorandum dated 16 Decembéd2paragraph 29. This is not to be confused avith

"representative sample.”

2
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See paragraph 50 of the review.
See paragraphs 50 and 69 of the review, for exampl
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issues” It is self-evident that as all matters are bhaug the Court within a statutory
framework they necessarily involve “legal issuéstjuding issues of jurisdiction and the
application of legal principles (for example thegraountcy principl€ or the duties, powers,
rights and responsibilities of guardiafis)There is well-established jurisprudence in such
areas. That most matters are centred on a un@wd gcts does not diminish the importance

of the fundamental “legal issues”.

12.5 Itis misleading to use variable baselineslate¢he review? A proper and principled

comparison requires the use of consistent baseéites.

12.6  There is no evidential foundation to supploetdssertion at paragraph 49 that overlapping

applications under the COCA and the Domestic ViodeAct 1995 (DVA)‘increase the

complexity of proceedings and the likelihood of eelay and expense”.

12.7 Paragraph 50 identifies 121 of 173 (70%) ddddnCOCA cases as havifay least one

application to vary a parenting order.Having already indicated concerns at the
methodology attaching to the “sampling” it is diffit to attach any weight to the proposition
that this ‘may indicate that parties have not accepted Coecisions or are unable to agree
to new arrangements between themselves when cii@ures change” This is mere

speculation and does not enhance the credibilithefeview.

12.8  Figure 4 in paragraph 53 includes legal ajzbexriture which substantially distorts the

conclusion (percentage change in expenditure bpmaajst category). Legal aid is the
subject of a separate review. If this graph wdsawn removing legal aid costs then the
percentage change in expenditure by major cosgjeatevould be substantially less (and be
probably less than 50%). It is disingenuous te’sen one hand, thdegal aid is not a
focus for the reviewWhilst, on the other hand, arguing that bec&dakanges in court
processes will have a flow on effect for legal aid’ appropriate to report legal aid data in

this context’’

12.9 Paragraph 86 asserts that in 2009/2010 22/8REen were the subject of disputes under

COCA. This is less than the number of COCA apphbece for the same period (25,872)

74
75
76

7

Sections 4 and 5 of the Care of Children Act 2004.

Sections 15 and 16 of the Care of Children Act 2004.

For example, paragraph 51 of the review uses 2006/as a baseline date for COCA applicants butriagoaph 60,
figure 7, 2006/2007 is used as a baseline dateubeaz the impact of the then newly-introduced COCA.
Ministry of Justice memorandum dated 16 Decembéd2paragraph 12.
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which, given the fact that most applications wodéél with more than one child, seems

unlikely.

12.10 Data relating to relationship property cagates that the average number of adjournments
per case (12) “appears high” The reasons given for such adjournments (the teetmbtain
information, reports and await the outcome of sgtént discussions”) remain valid and have
the secondary benefit of removing (at least fortitme being) the matter from the Court for
consideration. At paragraph 69eference is made to adjournments being initibtethe

judge in 57% of the cases. It is difficult withaabre information to analyse this figure.

12.11 Paragraph 52 (Appendix 6, Table 2) showslh# of the cases under consideration were
dealt with by way offormal proof”. This is a non-participatory process and inclusibthe

figure (but omission from analysis in paragraph &2ates a misleading impression.

12.12 Figure 6 in paragraph 57 refers to the irséa costs associated with COCA cases between
2004/2005 and 2009/2010. A 22% cost increase @CA cases over the five years is
compared with 18% in the same period for “all ottese types” (average 4.4% annually
compared to 3.6%). The other case types are fioedeand, for example, the extent to
which they include the role of counsel for childierCYPTF Act cases would be relevant.

The comparison in figure 6 is meaningless withouthier context.

12.13 At the symposium, data was provided to shawthe costs of Lawyer for the Child
appointments under COCA between 2005/2006 and 2000/had risen from a stated
$7.36m to $23.17m (a purported $15.81m increa$igaryears). The Ministry’s OIA
response of 15 February 2012 includes the totabeurof Lawyer for the Child appointments
during that same period and the average costseétappointment§. From an analysis of
this information, costs of Lawyer for the Child apgtments for the relevant five years have
in fact increased from $15.06m in 2005/2006 to $20 in 2009/2010 — an actual increase of
$5.69m (not $15.81ndY.

12.14 To be meaningful, the statistics of appoimihoests under COCA need to be compared with

the same statistical information in the previous fears under the Guardianship Act 1968.
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See paragraph 66 of the review.

In the box on page 24 of the review.

The February disclosure includes the 2010/2011 sed multiplying the average number of appointradaytthe total
sum for the appointments it would appear that tet of lawyer for child last year are very simitarthose in the
2008/2009 year.

The Ministry is however unable to confirm why thiscrepancy exists (there is also a discrepantydmumber of
appointments in the information disclosed for thegosium in May 2011 and the OIA response of 15ty 2012).

81
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The Ministry had advised prior to the June 2011 @ysium and in its OIA responses of 17
January and 15 February 2012 that this informatias not readily available and the manual
task of collating it was too great. However theFEbruary 2012 OIA response includes
statistics for 2004/2005 (the last year of the @iganrship Act 1968) and costs for some of the
services during that same year. Prior to the swinpo the Ministry was able to provide the
total number of appointments for counsel undeiGbardianship Act 1968 in 2004/2005
(4,890) but not the cost of these appointments. thee15 February 2012 response includes
the total costs of Lawyer for the Child servicexliiding appointments under the CYPTF
Act) for the 2004/2005 year. There is a discrepdretween the statistics provided for the
June 2011 symposium and the OIA response of 17ada2012 on the number of
appointments of lawyers for children under COCA/f@lisnship Act and the number of these

appointments in the OIA response of 15 Februar®201

The costs of resourcing the Family Courtgiady and Registry are included in the statistical
information but no analysis of those costs is ptedi One of the main reasons for the
introduction of the Early Intervention Process (BHHPApril 2010 was to free judges from the
hundreds of hours they spend presiding over mediatbnferences, to enable them to hear
more disputed cases. The February 2012 OIA respsimsws that the judges’ sitting hours
have in fact reduced in that period. Page 19e@flamuary 2012 OIA response contains a
table titled “Average days from Filing to Outcomader the COCA 2004 by Cluster On
Notice s 47 Parenting Applications”. The infornoatin this table covers all Family Courts
during the period 2005/2006 to 2010/2011 and detmates an average disposition time for s
47 COCA applications of 121.2 days in 2005/2008dasing to an average disposition time
of 287.6 days in 2010/2011 - i.e. an increasespakal time. Table 4 on page 82 of the
review contains a table headed “Table 4: Averages tadisposal for application by case”.
The information in this table covers all types pplcations (as opposed to the regional
figures in the January 2012 OIA response) and dstrates that COCA/Hague applications
(which include predominantly s 47 parenting appiass) were disposed of in an average of
246 days in 2005/2006 and 230 days in 2009/201€. -aidecrease of 16 days on average.

In relation to all application types, the rage for disposal of applications is shown to have
been 151 days in 2005/2006 and 148 days in 2000/20%. a decrease of three days.

While there is a different breakdown of thi@imation, s 47 applications are still COCA
applications. COCA applications represent a lgmggortion of the total applications to the

Family Court per year (approximately 24,000 to P®,0f the 67,000 applications per year).
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12.18 There are significant discrepancies in tiséstistics that require clarification. One set of
statistics demonstrates an improvement in the titken for disposing of all applications
within the Family Court, while the other demonstgathe reverse on a regional basis. Both

cannot be accurate.

(c) The Ministry’s data collection systems

12.19 On 16 December 2011, the Ministry provideé@gnlanatory memorandum relating to the
data used in the review. It advises that the iaffidata source is the Case Management
System (CMS) which is an administrative data tdotportantly it confirms that the small
volume of some case types can “skew” average sefulsmall volume case types and that
the data is vulnerable to data input errors. Rirsmlata is drawn from another source, the
Financial Management Information System (FMIS) whiseparate from the CMS. The
two systems are not linked and do not use the saieg. As a result, CMS data and FMIS

data cannot be easily read together to provideharent statistical pictur®.

12.20 The statistics on which the review is basedat withstand scrutiny. There may be some

material from CMS which if properly analysed coblave informed the review.

82 Reference should be had to the final report orUtkd=amily Court Review. In that review, the revieang!
acknowledged the same limitations as a resulte@tdme problem with the equivalent CMS in UK andntked to
create a data collection computer process for faoaises.
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PART 3
RECOMMENDATIONS IN DETAIL

1. Pre-Commencement Requirements
@) Counselling and Education

1.1 For most people separation and the practicedamuences of that (making care arrangements
for children, dividing property, seeking and makfiancial provisions) is a new and
daunting experience, frequently overlaid by powegfuotional issues. It is self-evident, and
sensible, that there be provision of readily avddaand digestible information to assist
people to adjust to their situation. Programmeh sisParenting Through Separatidrave
proved to be invaluable and should be sustaineddséssed to achieve the most effective

and cost-efficient model.

1.2 Assistance with coming to terms with the emmdimvolved is also important. Amongst
other things, it assists people to become readggotiate a settlement or to make decisions
about how to progress and resolve disputes. Clarsare best equipped to provide that
assistanc& The cost benefit of this should not be undemesstid.

1.3 It is generally desirable that both partiegbeouraged to access educational and counselling
resources before they enter the Family Court sydbeitmot via the existing compulsory s 9
counselling provisions. This s 9 counselling iblply funded and costs approximately $9m

per year and could be directed to other more peemtasutcomes (ADR/mediation).

1.4 At present the Court, using the provisionshef Eamily Proceedings Act 1980, operates a
very basic “triage” system by diverting inappropeig filed applications to counselling or (in
some cases) to a parenting programme. This somewbkaphisticated process was a
function once carried out by the Counselling Contaitbrs attached to every Family Court
Registry. The role of the Counselling Co-ordingtenamed Family Court Co-ordinator)
has, regrettably, diminished. The Law Society régahis as a retrograde step and supports

re-consideration and reinstatement of the role.

8 The emphasis on reconciliation to be found ins B1(2) and s 12 (a) of the Family Proceedingsl®80 is not helpful
and should be removed.
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The model recommended by the Beattie Commissidnsubsequently by the Boshier
Reporf* was the establishment of a separate conciliagovice to operate alongside the
Family Court. The current fiscal constraints seslguimit the ability to establish such a
structure. Funding and enhancement of the cr&aialily Court Co-ordinator role could be

made for relatively small cost and achieve sigaificsavings.

The place and funding of counselling (with asideration of the state role in this provision
as a public good, particularly in light of ss 8 dr&dof the Family Proceedings Act 1980)
needs to be addressed. There are a range of wighvguestions around the quality and the
purpose of the counselling service that is pregdiging provided and funded. Counselling
not a panacea, and unless focussed and purpasefidn unnecessary extra step and a

significant public expense.

Recommendations

The Law Society recommends a review of the Famityii©Coordinator role be undertake

There needs to be adequate support for the roléoaride first stage triage of cases.

The Law Society recommends that ss 9 to 12B ofdmily Proceedings Act 1980 (providing

is

counselling in both pre- and post-filing situatipie amended. A discretionary rather than

mandatory government-funded counselling schemavisured.

(b) Self-Resolution

1.7 The Law Society supports the principle of a pmghensive information strategy to ensure
that families are provided with sufficient appr@pe information to assist them in solving
post-separation disputes. Such a strategy shésdceanbrace other “out of Court” services
including parenting programmes, counselling andiatizah.
1.8 The Law Society supports the notion that itaiercircumstances the parties could enter into
binding parenting agreemerfts.
Recommendation
The Law Society recommends that a parent educptiogramme (based on an enhanced versign of
the currentParenting Through Separation Programni® encouraged as a first step prior to any
na

Family Court proceedings. The Law Society suppantsmproved provision of the programmes i
unified assessed structure (rather than the cucmenpetitive model). It could then be a requiretr

of judges that parties had engaged in such a progeaif they wished to progress their case.

84

85

A Review of the Family Court, April 1993 — A Repoot the Principal Family Court Judge. (Judge Boshizs the
Chair of the committee which prepared the reporttierthen Principal Family Court Judge Patrick Mafon
See paragraph 140 of the review.
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Pre-Court Alternative Dispute Resolution (ADR)/Mediation

The Law Society believes that the availabityalternatives to litigation (counselling,
negotiation, collaborative law or mediation inrtsiny guises) is a vital and important
component of an effective and efficient disput@haion process. The benefits to both the
Family Court and parties (in terms of cost savingd efficiency) of an effective non-litigated

agreement are self-evident.

The Law Society notes the enthusiasm with wtheft‘collaborative law” model is
commented upon in the review. It stresses thdtdisorative law” is but one model available
and whilst it is not to be discouraged the Law 8gcopposes any proposition that would

make any one model mandatory.

Mediation, in particular, is a process whick h@any advantages. Where an agreement is
mediated with skill, it can result in an outcomattparties can claim as their own (and which
is therefore likely to be durable). A mediatedesgnent can incorporate interests and
outcomes beyond the strictly legal and can be lanotchn a Court-imposed solution. For

that reason it sits more comfortably outside, nathan within, the Court process.

Arbitration is another semi-formal but pragroaiternative to litigation particularly in clearly
delineated relationship property disputes. Arkibraallows parties to select the timing,
procedure and arbitrator. This gives parties asomeaof input and control over the process.
It has the advantages of getting a dispute to it jpbidecision-making promptly and cost
efficiently. The appointed arbitrator becomesefiect, the case manager, readily accessible
to the parties and able to deal with interlocutoatters quickly. The process can be tailor-
made to the dispute. There is no reason why tisgss cannot be used more regularly than

it has been to date.

Recommendation

be a compulsory step prior to any Court filing @gtcin cases of risk/urgency).

The Law Society recommends that engagement in $ommeof alternative dispute resolution should

2.5

There should be no presumption that family désputes can, or should be, settled within the
milieu of negotiation. Further, issues arisingnirsignificant power imbalances and
psychological control permeate many cases that dcmfure the Family Court and due and
appropriate regard must be had to this dynamidtarichplications, which include the

difficulty of identifying the very presence of tdgnamic. Legal rights cannot be trumped by
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a solution at any costs. Violence within a relagioip or other severe social problems such as
alcoholism, drug abuse, intellectual disabilitynoental health issues may preclude

meaningful negotiation.

Judicial settlement conferences are availabdeuthe Rules for all matters. Thisis a
valuable intervention and preferable to the misrdhi(a@d misunderstood) Mediation

Conference.

It would be useful to consider the place ofdisd mediation, together with a review of ss 13
to 18 of the Family Proceedings Act 1980, the miwis in the Care of Children Amendment
Act 2008 (yet to be brought into force), and thE Ebunsel-led mediation.

Judicial mediation should continue to be awaas part of the post-filing armoury aimed at
resolution. The value of a judicial presence antlication should not be underestimated
within dispute resolution processes. However celllesl mediation as a post-filing process

is not in the same category.

One of the main reasons for introducing EIP tedsee judges from the considerable hours
they spend presiding over mediation conferencesnable them to hear more cases.
Anecdotally, EIP has been successful in reducitayden the Family Court. However there
has been no structured evaluation of EIP. Thésttat available appear to show that while
there has not been an increase in the settlemeaisek overall, there has been a considerable

increase in costs, including the appointment ofri3elito Assist to mediate cases.

While it is accepted that the volume of caseans that not all of the High Court Case
Management system could comfortably be imposeldar=amily Court, the Law Society
believes that consideration should be given to tipg the relevant and useful Case

Management processes from the High Court.

Issues raised are:
(a) To what extent should the state provide arfdiod these issues?
(b) Whether or not these alternatives should bedaizny.

A separate issue relates to the involvemetiteo€hild in mediation — should it be child-

inclusive or child-focussed? In 2007, the Law Society provided submissionshenFamily

8  See paragraph 94 of the review.
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Courts Matters Bill identifying the structural dgéncies in this part of the Family Court.
That Bill was divided into 12 amendment Acts of @efhthe Care of Children Amendment
Act 2008 included provisions for children’s involaent in mediation. Those provisions are
yet to be brought into force. There is currentisuifficient research, data or suitably qualified

professionals to justify consideration of the innhent of children in mediation or pre-Court

counselling at this stage. Enactment of the amendito enable counselling for children

after the making of a final order is however stigreypported.
The Law Society does not consider that mediatothe family law context should
necessarily be qualified as lawyers. The qualdies qualifications of a good mediator

transcend legal training.

The Law Society adopts a cautious approattetalaims advanced as to the benefits of

mediation and notes that the issues outlined iagraphs 159 to 161 of the review all appear

to be relevant.

Recommendations

The Law Society recommends that alternatives tdggaliton (counselling, negotiation

collaborative law or mediation in its many guissispuld be available.

Judicial mediation should continue to be availaddepart of the post-filing armoury aimed
resolution.

Consideration should be given to importing thevaht and useful Case Management proce
from the High Court.

The provisions enabling counselling of childrereathe making of final orders must be brou

into force.

at

SSes

ght
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Jurisdiction of the Family Court

@) Fragmentation of Jurisdiction

The review questions whether the Family Caubtest placed to deal with all applications
now coming within its jurisdictiofi’ and suggests options for reducing or fragmentieg t
Court’s jurisdictiorf® It is hard to discern what the cost benefits tmayn such

fragmentation.

A feature of the Family Court as created in118@s the bringing of all family-related
disputes within a single jurisdiction. This wagis@s important, indeed vif&l. Amongst
other things, specially designated (warranted) ka@ourt judges were to be appointed on
the basis of “training, experience and personahiyd therefore suitable to deal with matters

of family law?°

The question as to whether the Family Couseit placed to deal with all applications now
coming within its jurisdictioﬁldirectly contradicts 30 years of policy expandihg t

jurisdiction from eight to 23 statutes.

We also note the recent review of the Familur€im the United Kingdorfi mentioned
above strongly recommended a “single Family Colith & single point of entry” to replace

the existing several tiers of jurisdiction whichain the UK.

It is legitimate to reconsider the scope offaenily Court’s jurisdiction and whether some
matters might better be handled by other couttis However important to remember that the
Family Court has specialist expertise in dealinthwbmplex matters that, in many cases,

involve vulnerable children and adults. Relevatdmples are given below.

(b) Relationship property
The Law Society does not accept the assetiatfirelationship property disputes and claims
against a deceased’s estate are not so much aleesopal relationships as they are about

property.”® Under the PRA the Court is expressly enjoinecotasider the interests of

87
88

See paragraphs 74-81 of the review.
See paragraph 76 of the review. In contrass,ribted that the review also suggests that the Gbaortld expand its role

to incorporate "educational” matters including treya(currently dealt with in the criminal jurisdiah of the District
Court, although within the jurisdiction of the Chigalrand Young Persons Court until that was disestaddiin 1989)
and exclusion of a child from school (which is ently dealt with, if at all, by way of judicial reaw in the High Court).

89
90
91
92
93

See paragraph 463 of the Beattie Commission.

See s 5 of the Family Courts Act 1980.

See paragraph 76 of the review.

Family Justice Review — Final report, 3 Novembet 20
See paragraph 76 of the review.
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childrer?* and the Family Protection Act 1955 focuses omtioeal duty of the deceased in

relation to “proper maintenance and support”.

In 2002 the High Court’s concurrent jurisdictio relation to relationship property matters
was removed and the criteria for removal of retathop property matters from the Family
Court to the High Court were tightened. It hasrbéificult to determine why that was
undertaken. Hansard is silent on the point. #gsally difficult to determine what changes
have happened in practice and whether the expbeteefits have eventuated. There are an
increasing number of cases where there is an sttenabetween relationship property and

trusts (over which the Family Court has no juritidic).

The Law Society acknowledges that there areguharal inefficiencies that can arise where
relationship property disputes involve trust diggut The Law Society’s submission on the
4th issues paper in the Law Commission’s reviewust law in New Zealar\d made
recommendations to address these is&ui@he recommendations are attached in Appendix
2.

In its %' issues pap&tin the trust law review the Law Commission hasechfor views about
whether there would be benefits in expanding thiegiction of the District Courts or Family
Court to consider trust matters. The Commissianduggested that the High Court may not
be the best place for the resolution of some ttisgiutes. Sir Grant Hammond, President of

the Law Commission, comments that:

“High Court cases can be costly, and may exacerdarmage to family
relationships. On the other hand trust law isscas be complex and the High

Court may continue to be the best option.”

Recommendations

The Law Society believes the Family Court is bdaced to deal with all applications ngw

coming within its jurisdiction.

The Law Society recommends a return to the concujugisdiction of the High Court and to

relax the criteria for transferring applicationsgdenthe PRA from the Family Court to the Hi

Court.

gh

94
95

96
97

Section 26 of the Property (Relationships) Act 1976

The Duties, Office and Powers of a TrusReview of the Law of Trusts"4ssues Paper, Law Commission, NZLC
IP26, 30 June 2011.

New Zealand Law Society submission dated 9 Nder2011.

Court Jurisdiction, Trading Trusts and Other IssuRsview of the Law of Trustd™ssues Paper, Law Commission,

NZLC IP28, December 2011.
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The Commission is also undertaking an extensview of the Judicature Act 1908. If§ 2
issues papa? released on 23 February 2012 contains a numbg@opbsals for restructuring
New Zealand'’s court system. The Law Society bekeivis important for any proposed
changes to the Family Court jurisdiction to be édeied within the context of this review as

well.
Relationship property cases are further dgamlisn detail below.

(© Estate cases

In terms of the number of applications attléié® amount of time devoted to such cases is
not available) the Family Court undertakes reldgilienited work in the case of estate
litigation.®® Either there is very little estate litigation\ary limited use of the Family Court
for such litigation. This may indicate that thegHiCourt which holds concurrent jurisdiction,
is still generally perceived by litigants and thadlvisors as the preferred forum for such

matters.

Family protection claims are almost exclugiaout personal relationships. The claimant
seldom has real financial need in an absolute seorsare most claims based upon
contributions to property. They are about thenstaits’ personal disappointment about the
deceased’s treatment of them as a member of thigyfaRroperty is merely the means

through which the dispute in the family is resolved

(d) Guardianship matters

The review also questions whether the FamilyrCshould retain its jurisdiction to place
children under the guardianship of the C8ifa jurisdiction held concurrently with the High
Court). The Law Society believes that the Famibuf@ should retain this jurisdiction as it
has proven to be a useful tool for the Court. Tdrge of circumstances in which this might
arise is very considerable and cannot be readitysarised. There is however extensive

jurisprudence to guide the Court.

% Review of the Judicature Act 1908 — Towards a Cateteld Courts ActLaw Commission, NZLC IP29, 23 February
2012.

% Table 1, Appendix 6 of the review.

100 gection 31 of the Care of Children Act 2004.
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Recommendation
The Law Society recommends that, to ensure theegtionh of very vulnerable children in Family
Court proceedings, the guardianship provisions 81 f COCA should be amended to enable a
judge to place a child under the guardianship ef@burt on his or her own motion.

(e) Family violence

3.15 Paragraph 80 of the review suggests“tibtamily violence cases should be heard in the
criminal jurisdiction”. As expressed this is a difficult suggestion &pnd to. The criminal
jurisdiction deals with offending with the statepecuting individuals for breaches of the
criminal law. Proof beyond a reasonable doubeisegally required and a conviction and
punishment often follows a successful prosecutittamily violence” in the Family Court
jurisdiction involves the Court in its protectivele and in particular requires an assessment
and balancing of risk within a family unit. Thasealso a need to look ahead in the
relationship of the parties in deciding outcomegaaifily violence cases. That there may be
an overlap is recognised not only by the provisioins 123B of the Sentencing Act 2002 that
enables the Court to make a protection order agameffender as part of the sentence, but
also in the creation of a Family Violence Courteotmial basis in some areas (for example

Manukau).

3.16 The impetus for the Family Violence Court \fzes need to respond more effectively to the
challenges of domestic violence. It is a courtrohinal jurisdiction. Categorising “family
violence” into four groups (isolated, repeat, eattafj and dangerous) and early disposition of
the charges is seen as key to the court's resyionserening whilst the incident is still real to
the parties). Some juddéssee the Family Violence Court as effecting botirapeutic and
punitive aspects. Affected children and adultsafafstom the offender) appear to have a
limited role to play in the Family Violence Couit is not clear if any evaluation of the
Family Violence Court has been carried out. Theaton of the Auckland Family Violence
Court led to a ballooning caseload describedoasrageous by one judge, delays and
inadequate monitoring of defendants attending tigeamanagement programmnieswhich
they are routinely referred*®? The number of Protection Orders issued by theillfam
Violence Court or under the Sentencing Act 200ha2010/2011 year was considerably

less than anticipaté® This may be another example of an ad hoc resgorssocial issue

101 See interview with Judge J Adams, ADLS Law NevisJine 2005.

192 Judge de Jong quoted in New Zealand Lawyer, 18 2p88.

103 239, compared to an expected 1500 (16%) — FandieWce Court Annual Report, 1 July 2010 to 30 @ikl
Ministry of Justice. We also note this figure @02differs from the Ministry’s OIA response of 1BBfuary 2012
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which has failed to meet the goals set for it. r€lie no evidence to suggest that the Family
Court is defunct in its dealing with these mattarghat the Family Violence Court is an

improvement on what already exists.

Recommendation
The Law Society recommends that the Family Couetsims jurisdiction over estate casgs,

guardianship matters and family violence proceesling

() Disability Issues

3.17  The Law Society believes the Family Court $thoetain its jurisdiction in relation to
applications under the Mental Health (Compulsorgessment and Treatment) Act 1992, the
PPPR Act and the Intellectual Disability (Compuis@are and Rehabilitation) Act 2003.
Proceedings under these Acts differ significanttyrf most proceedings District Court judges
deal with on a day to day basis. These Acts irvelssentially inquisitorial processes, as

distinct from the more traditional adversarial e operating in the District Court.

3.18 The Family Court exercises a protective juctazh in relation to applications under the three
Acts noted above. This is in line with internaibmodels — in most comparable overseas

jurisdictions there are specialist Courts to deitth the protective/disability role.

(9) Mental Health (Compulsory Assessment and Tresatyfct 1992

3.19  Under the Mental Health (Compulsory AssessrapdtTreatment) Act 1992, a person subject
to assessment and treatment can seek a judicialre¥ their condition as of right during the
various assessment periods (five days or 14 ddif)ey are not fit to be released from
compulsory status, or if a compulsory treatmeneorsl sought, they will appear before a
judge. In either event, the patient is allocatéaayer from a roster comprised of lawyers
appointed by the Law Societ},the vast majority of whom practise in the Famiyu@

jurisdiction.

3.20 The Family Court judges in their specialiggibgiction have a wide understanding of the
issues involved in the mental health jurisdictismch as family dynamics, domestic violence
and related issues. Itis not uncommon for theseother issues to arise during these
hearings, for example around the care of child@&CA and the CYPTF Act) and other

(which indicated that Family Violence Courts iss@@dorotection orders in the 2010/11 financial yead that criminal
courts issued 207 protection orders in the samegjer
104 These lawyers are paid through the legal aid buaigeby the Court itself.
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incapacity issues (PPPR Act), all being issuesttieEamily Court deals with on a daily

basis.

(h) Protection of Personal and Property Rights 2e88

Since its inception, the Protection of Perkand Property Rights Act 1988@PPR Act) has
been within the Family Court’s jurisdiction. Onpdipation made to the Court for the
appointment of a welfare guardian or property manag administrator under the appropriate
sections, a lawyer is appointed to represent thigeSuPerson. In its determination of the
applications under the Act, the Court is askedsgeas many aspects of the Subject Person's
life including his or her relationships, money mgement and decision making as part of its

overall assessment of incapacity.

To understand the nature of this specialigdiction, it is important to have regard to the
main principles of the PPPR Act. It is to provide “the protection and promotion of the
personal and property rights of persons who arduligtable to manage their own affairs”.
The emphasis in the title is on “rights of the pafsrather than upon the person’s protection.
The Act states that a person’s rights are to beepted and promoted. The aim of the Act is
to ensure that people with disabilities are tre#tiedsame as those without disabilities as
much as possible. The Act was specifically degignegprovide a framework in which
assistance and alternative decision making arebadbby the positive promotion of the

integrity of the individual.

The important principles of the Act are:

* the presumption of competence;

* the least restrictive intervention;

e encouraging self-reliance and normalisation;
e community integration; and

. best interests.

The key issue in establishing jurisdictiodésermining whether a person has partial or total
incapacity. The issue of determining incapacity aatimes be a complex and vexed one. To
establish the Court's jurisdiction for the makirigfor example, a welfare guardian order, it
must be established that the Subject Person rasricapacity. On the face of it,

establishing incapacity appears to be a simple@ndiut in practice there are often many
shades of grey. For example some people are centgetexecute a testamentary disposition

but are otherwise incapable of managing their offaira or making day to day decisions.
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3.25 Inthe exercise of its jurisdiction the Ccuais to consider that person's capacity to

understand, for example, a personal decision dhwing in supported accommodation or a
retirement home, or undergoing surgery. The Gsudgularly asked to assess an expert's
opinion regarding the conditions and abilitiestad person in question to manage their own
affairs, particularly where incapacity is disputgther by the Subject Person or members of
his or her family. The Court has to assess theedegf the disability before making decisions
about whether orders under the PPPR Act can be,rga@® the over-arching principle that
any orders must be the least restrictive availabteencourage self-reliance and

normalisation.

3.26  The Family Court is well-placed to exercigs thquisitorial and protective jurisdiction as it

is familiar with the language of incapacity andritsances. It is also used to dealing with

specialists regularly.

® Intellectual Disability (Compulsory Care and rabilitation) Act 2003

3.27  The Intellectual Disability (Compulsory CarelaRehabilitation) Act 2003 is another

example of the Family Court having jurisdictionr@spect of those who can be classified as
“vulnerable”. It covers individuals who have bedrarged with or convicted of a criminal
offence who have an intellectual disability as dedi by s 7 of the ACL® The Act is an
essential part of the legislative framemf(?ﬁcovering society's response to individuals who

may have an intellectual disability or a mental eiatimp]ent.107

3.28 The Act establishes a scheme which authateegrovision of civil law based compulsory

care and rehabilitation to individuals with an ligetual disability who have been charged
with or convicted of an offence. The Act providesalternative to those who come within its

jurisdiction of sending them to prison or dischaggthem into the community. The essence

105

106

107

A person has an intellectual disability if thatgmn has a permanent impairment that results igréfisantly sub-
average general intelligence and which in turnitesa significant deficits and adaptive functiogiim at least two of
the following skills: communication, self-care, hetiving, social skills, use of community servicesl|f-direction,
health and safety, reading, writing, and arithmegitd leisure and work: those deficits must hawmbe apparent
during the developmental period which is said t@eeerally finished when the person turns 18 yehsgie.

See the Protection of Personal and Property Riyttt4988 and the Mental Health (Compulsory Assessaed
Treatment) Act1992.

The Mental Health (Compulsory Assessment and Trestinf\ct 1992 introduced a new definition of themiémental
disorder” which excluded from its ambit individualbo had an intellectual disability unless theydiad a mental
iliness. (Prior to the enactment of the Mental He&Compulsory Assessment and Treatment) Act thdsehad an
intellectual disability per se came within the seaf the Mental Health Act 1969 and therefore cdaddnade subject to
orders under that Act. The Mental Health Act 1968 \linked to the Criminal Justice Act 1985. Thitharised courts
to make orders placing those with an intellectusdlility under the Mental Health Act as an altéirreato either
sending them to prison or discharging them intocthramunity.
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of the Act is that it creates a civil form of confgary detention for those who come within its

ambit.

The stated purposes of the Act are presciibe®. They provide the courts with appropriate
compulsory care and rehabilitation options to peaho have an intellectual disability and
who are charged with or convicted of an offendgradvides a system for the appropriate use
of different levels of care for individuals who, ihno longer subject to the criminal justice

system, are nonetheless able to be detained ptitsutue provisions of the Act?

Those subject to the Act are referred to as=“cecipients”. There are two categories of care
recipient. The first are special care recipient®wnust always receive care and rehabilitation
in a secure facility. This category of care resipiis analogous to the special patient category
under the Mental Health (Compulsory Assessmentlaedtment) Act 1992. The second
category will, depending on individual circumstasiaeceive care and rehabilitation in either

a secure facility or in a supervised setting.

Recommendation

The Family Court should retain its jurisdiction endhe Mental Health (Compulsory Assessment jand

Treatment) Act, Protection of Personal and Prop&ights Act and the Intellectual Disability

(Compulsory Care and Rehabilitation) Act.

4.2

Jurisdiction - Relationship Property Cases/Distict Court

It has been suggested that the District Cawrldcassume the work of the Family Court in the
relationship property jurisdiction. However, thaw. Society believes there are no cost
efficiencies to be made from moving property digsub the District Court. It simply shifts

the cost from one court to another of equal stapdin

The main difference in the District Court iso®found in the procedure. The forms used in
the District Court appear to have no advantagherrélationship property area. They have
been designed for civil disputes between non-rélpteties and primarily involve somewhat
less complex disputes. They offer no advantagiotoestically related parties having dispute
over their property. They seem to be a step bagksvaom the specific Rules and forms

provided for in the Family Courts Rules.

198 See the Guide to the Intellectual Disability (Cofspry Care and Rehabilitation Act 2003, Ministryttdalth, (2004).
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@) Applying the District Court procedure to relatiship property disputes
It is suggested that having relationship prgperoceedings dealt with in the District Court

would result in negative outcomes.

One of the justifications for moving relationsproperty disputes and claims against a
deceased estate out of the Family Court is thaetisputes “are not so much about
personal relationship as they are about proper}?’ This misconceives the nature and much
of the focus of these disputes. The reason thaettsputes arise and end up in court is

precisely because they are about personal relainsather than arm’s length dealings.

The PRA is premised on contributions to thaetr@hship, not contributions to property, and
many of the disputes centre on matters relatinbeaelationship, rather than the property as
such. Examples include the many and lengthy despaibout existence, commencement and
duration of de facto relationships, economic digpa&taims, contribution-based provisions,
and the extraordinary circumstances exception.udwnts about the validity of s 21
agreements often also focus principally on non-prigpmatters relating to the agreement.
The issues extend beyond the parameters of cotdractEven disputes about classification

of assets are often about non-property relatedensauch as the purpose and use of the

property.

(b) Existing Family Courts Rules

Family lawyers are familiar with the Family CsuRules. These came into force on 21
October 2002 and although regularly amended aengaly in their original form. Rules
388 to 404 deal specifically with proceedings urtierPRA and there are six special forms

in Schedule 8 to the Rules for those proceedings.

The only consistent criticism of the proced@iranework appears to be that specific
pleadings are not required but this is mitigatedugh affidavits and case management,
which sort out the issues to be tried well beforg laearing. Discovery, although not in the

traditional civil litigation way, is available arekercised routinely.

There is a specialised set of Rules and doctsnemleal with relationship property disputes,

and the process works satisfactorily although dikgrocesses it could be improved. For

199 see paragraph 76 of the review.
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example, when changes are made to the Districtt@outigh Court Rules, the flow-on

impact on the Family Courts Rules needs to be densd.

(© District Courts Rules

The civil procedure in the District Court ismgoverned by the District Courts Rules 2009.

These recent Rules instituted a radical departora tvhat had previously been familiar to

civil litigation. The new District Court procesarcbe summarised as follows:

*  Proceedings are commenced with a “Notice of Clainiiich is a printed form, but
available electronically, with extensive instruao and panels to complete. It does not
provide for pleadings as such, and does not sepavatcauses of action.

« A Defendant serves a “Response” to the Notice afntl

« If the Plaintiff still wishes to proceed, then tRkintiff prepares and serves an
“Information Capsule”. This identifies relevantalmments and what identified witnesses
are likely to say in respect of the dispute.

*  The Defendant then has an opportunity to prepadesarve a similar Information
Capsule.

e The remaining process (Rule 2.16) is composedflofrachart, reflecting the complexity
of the process. Barring interlocutory applicaticmgudge or Registrar makes a
determination as to whether the claim is to gdhveoD@isputes Tribunal, to a short trial, or
a Judicial Settlement Conference, with the biasdptwards the first if it involves less
than $15,000 and towards the last if it involvegaertan $15,000.

¢ Once the parties have been through a Judiciale8egtit Conference (and if there is no
resolution), the Court will make a decision whichyninclude allocating the matter to a
full trial, a summary judgment procedure or a sifigad trial. The procedural rules for a
full trial are the High Court Rules so the parties placed back in the conventional

environment of civil litigation.

A defendant in the above procedure facingancbf more than $50,000 is entitled as of right
to have the proceeding removed to the High Cdarthat case, the plaintiff loses the benefit

of the District Court filing fee, and has to pa fiiling fee in the High Court.

Enquiries of experienced civil litigators saggthat the new procedure is not generally
popular and does not produce any greater efficiemyme regular litigants, such as
insurance companies, appear to be routinely fitinpe High Court even when claims are
within the jurisdiction of the District Court. it also common that defendants facing a claim

of more than $50,000 will use their right to reguartransfer to the High Court.
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For plaintiffs the frustration is about goithgough a set of steps right up to the conclusfon o
the Judicial Settlement Conference, which becomyelg irrelevant and redundant should
settlement not be reached. That is, having gamaitiin all of that process, they are then
required to produce a conventional Statement ahCéand go to trial in the “normal” way

(i.e. for civil cases).

Defendants also complain that the panels tdlée in on the Notice of Claim do not require
the claim against the defendants to be pleadedthatispecificity and particularisation of the

traditional Statement of Claim.

An area in which the District Court procedigrgquite deficient is that Court assisted
discovery is not available for months into the mahare i.e. when the parties have finally got
to a Judicial Settlement Conference which hasdaieproduce a result and the “real” case
starts. Prior to that disclosure is voluntary egally based on what suits each party’s case.
Effective disclosure rules, such as those availeibllbe Family Court, are essential to speedy

and just resolution of relationship property digsut

The possibility that litigants in the relatstwip property area are required, after an
unsuccessful Judicial Settlement Conference, to litigate their dispute under the High
Court Rules likewise seems to hold no advantage.asignificant period after the (then)
Matrimonial Property Act 1976 became law, bothltwer Court and the higher Court
(although for part of that time by different nantiean they are now) had concurrent
jurisdiction. There was a deliberate step awagnftbis when the Family Court was given the
sole jurisdiction. In doing so, the traditionabpedure of the higher Court was abandoned in

favour of the specialised procedure of the Famiyi©

Family Court judges' specialist knowledge exygertise assists in the efficient and effective
resolution of relationship property disputé’.If the proposal to remove relationship property
litigation from the Family Court went ahead thereuld be issues around where to draw the
jurisdictional line. If it was simply to do wittpalications under the Act itself then this

would involve District Court judges dealing withjastments for economic disparityand

also having consideration for the interests ofdriih'*2

110 gsee s 15 of the Property (Relationships) Act 1976.
111 See s 15 of the Property (Relationships) Act 1976.
112 see ss 26 and 26A of the Property (Relationships)L876.
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Relationship property applications are somegdifsrought with applications for spousal
maintenance under the Family Proceedings Act 1980ould be unfortunate if litigants had
to have one dispute heard in one court and the ditbpute heard in another court. Not only
would it be inefficient and increase costs, it vebalso prevent a holistic approach to post-
separation property issues, particularly whereé?Ré claim includes an application under s
15 or s 15A. The same holds for applications ty #austs under s 182 of the Family
Proceedings Act 1980.

In relationship property proceedings, Famibu@ judges have unlimited jurisdiction as to
value. Presumably that unlimited jurisdiction avalue would have to be transferred to
District Court judges who would otherwise be limdite $200,000. But if a related claim,
such as one involving transactions with a familystror a tort between spouses/partners, was
coupled with a claim under the Act then that wauidsumably be limited to $200,000.

Recommendation

The Law Society recommends, for the reasons setloote, that the Family Court should retain

jurisdiction in relationship property matters arttbsld have a limited jurisdiction in relationship

property matters involving trusts (as outlined ipp&ndix 2).

5.

5.1

5.2

Jurisdiction of the Family Court — Other Consideations

(a) Workload of the Family Court

If the statistical information provided in treview'™* can be relied on (the Law Society is
uncertain about the data provided), the numbesab$tantive applications* has remained

relatively constant since 2004/2005, the year CO¥@A introduced.

Figure 3 in paragraph 48 of the review is naidleg. In particular, it includes dissolutions as
a substantive application although in fact thegsenaaitters that are mostly dealt with
administratively by the Registry. Defended distohs are rare. If the figures are
recalculated to remove dissolutions then the ratiagld be as follows:

* PPPR 4.65%

* Relationship property 3.5%

* Other 3.5%

113 gpecifically Figures 2 and 3 and paragraphs 4748naf the review.
114 | oosely defined in footnote 21 of the review.
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* Mental Health 10.5%

*» COCA/Hague 45.35%

» Domestic Violence 12.8%
* CYPTF 19.8%

Of those PPPR, mental health and domesticnaeléall within the definition of “vulnerable
adults™ and matters under the CYPTF Act fall within théimiéon of vulnerable children.
Therefore matters dealing with vulnerable adulg arnerable children on the re-constituted

figures total 47.75% — nearhalf — of all substantive applications.

The “other” category is not explained in theiees but presumably embraces a range of
matters — alcohol and drug addiction, adoptiongnpaty, spousal maintenance and estate

litigation — that also typically involve vulnerabéelults and children.

The Law Society is unable to ascertain whetherot the data relating to “exiting the court”
under COCA can be extrapolated to other mattdrforithe sake of argument) only 12% of
applications under the PRA carry onto a hearing therould appear that there would be

fewer than 200 cases per annum to be heard overtible country.

There is some overlap between COCA and CYPTtpaceedings. Sometimes CYPTF Act
proceedings morph into COCA proceedings, somettimesther way. In practical terms, the
Children & Young Persons Service will often expresgactance to become involved in cases
even if there is a “care and protection” issue wheis understood that there are current

COCA proceedings in the Family Court.

It is difficult to see how the number of applions can be measured against the number of
parties who separate and sort out their arrangermétitout outside assistance (see paragraph
117 of the review). What is clear is that 88% GQICA applications will resolverior to a
hearing. Fifty per cent of those applications wesolved at or prior to mediatidff. The

Law Society notes that only 12% of the substardiyglications under COCA — amounting to

approximately 3,100 hearings— carried onto a hearing.

115 gee footnote 8 of the review.
118 See paragraph 52 of the review.
117 Using the figures in Appendix 6, Table 1 of theiesv.
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The fact that there are “overlapping” applicas under COCA and the DVA is not
surprising. The assertion that these cédsesease the complexity of the proceedings and the

likelihood of more delay and expen§&warrants more careful analysis.

The review statéapplications to vary parenting orders have incredsby 62% between
2005/06 and 2009/10"° The review provides no analysis of possible reagor the

increase.

(b) Self-represented Litigants

Any changes that increase the numbers ofegtesented litigants will inevitably impact on
the efficiency and, by implication, the cost-effeehess of the Court. There is no substitute,
both in terms of access to justice and the efftoxgreration of the Court, for legal

representation by experienced lawyers.

In July 2009, the Ministry of Justice publidrediscussion document on self-represented
litigants*® A shortage of research data limited the conchssible to be drawn in relation to
the family jurisdiction?* The perception was that the number of self-reges! litigants

was increasing. The reasons why litigants eletttedpresent themselves were varied,
although the cost of legal services was commortgdét? Other reasons included a lack of

trust in lawyers.

The effects of self-representation on thecigfficy of the Court cannot be underestimated. A
fundamental lack of understanding of court proeessprocedure leads (amongst other
things) to the filing and presentation of irreleyaxcessive and disordered material and a
failure to properly grasp just what is in issuelf$epresented litigants frequently struggle to

distinguish between evidence, submissions and cartame

The lack of understanding of the law and cprotesses impacts adversely on hearing times
and case progression. This is particularly proeednn the Family Court, partly because of
the more complex and personal nature of the dispul@e impact on other parties to the
dispute (and to children affected by the dispugedl$o marked and reflected in increased

costs, delays and stress.

118 See paragraph 49 of the review.

119 See paragraph 51 of the review.

120 M Smith, E Bonburn, SW Ong: "Self-Represented &itig: An Exploratory Study of Litigants in Persartlie New
Zealand Criminal Summary and Family Jurisdictiordsily 2009).

121 The lack of empirical research has been notedé@y.aw Commission “Delivering Justice for All” Mar&@904. There
is research now under way on the topic at the Usityeof Otago, supported by the NZ Law Foundati@ported NZ
Lawyer, 27 January 2012).

122 provision of affordable legal advice is a sigrifit challenge for the legal profession to address.
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Although self-represented litigants frequestgk advice and information from a wide
variety of sources (including court staff, Commuritiw Centres, Citizens' Advice Bureaux
and internet sites), their inability to process thilvice and information often remains an
impediment to their efficient and effective papiaiion in the Court system. The Law
Society is not persuaded that improving the acb#igi currency and context of information

will necessarily ameliorate matters.

It is a source of some frustration to manyykens that the Court (in an administrative sense)
and judges (when managing and presiding over casegf a more liberal and generous
approach to self-represented litigants than toghadso are legally represented. The creation
of an informal two-tier approach of this sort igrdeental to the efficient working of the
Court and is unfair to those parties who have fdritieir own legal representation. The
possibility of an alternative procedure where ayprself-representét is not favoured. If a
litigant chooses, for whatever reason, to disp@ntethe services and expertise of a lawyer

that should not come at the cost of the efficigrgration of the Court.

(© Section 60 of the Care of Children Act 2004

The Law Society identifies the provisions, apération, of s 60 of COCA as problematic
even having regard to the amendments which caradante in November 2011. Itis an
area in which public and private law intersect fasas they impact upon vulnerable children

and/or adults.

However laudable the intention behind theslagive amendments, it is abundantly clear that
it has, in practice, proved cumbersome, costlyamampediment in many cases to a timely

resolution of disputes. The first issue is to itfgrihe purpose of s 60.

Section 60 provides a process for an inquitty the actual and prospective safety of children
in the face of allegations of violence (as defimed 58 of COCA). lIts effectiveness as a

protective measure is by no means uniformly accepte

Section 60 can be a valuable and important preettiol if properly case managed from the
outset together with an early appointment of Lavfgethe Child. It is the Law Society’s

strong view that s 60 needs to be reviewed and deteto achieve its statutory purpose in a

123 Recommended for consideration by a report of thiiedrkingdom Civil Justice Council issued in Novem#ed 1
(Access to Justice for Litigants in Person).
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case efficient way. We believe a significant ficiahbenefit can be obtained by restricting s

60 cases to those that warrant the Court’s attentio

(d) Achieving finality
5.20 Amendmentto s 141 could be considered authorisi@gCourt to restrict repeat applications
by requiring leave of the court to file unlessréhbas been a material change of
circumstances impacting on the welfare of the childere:
» anyapplicationis madeto vary or discharge a final order within a two yearipd of the
final order;
» the applicant has failed to pay any costs awaurection to contribute to the costs of

Lawyer for the Child or specialist reports.

5.21 The Court could be given a power to require segtwit the costs of Lawyer for the Child in
any case where:
* arepeat application is made within a two yearqukror

e in any case the court considers minor in natusgithrout merit.

5.22 The frivolous or vexatious test in s 140 needsst@imended to provide the Court greater

discretion to dismiss unmeritorious proceedings.

5.23 Under s 57 interim orders lapse after 12 monthessihe Court directs otherwise. An
amendment to provide that interim orders becomd &fter 12 months by operation of law
unless the Court orders otherwise, would resutbimsiderable savings in Court

administration and Lawyer for the Child costs.

Summary of recommendations — jurisdiction

The Law Society makes the following recommendatiegsirding the Family Court jurisdiction:

A. In relation to relationship property and family gtu matters, preliminary
recommendations (subject to the outcome of the Caswimission’s current reviews of
trust law in New Zealand and the Judicature Act):

e The Family Court should retain its jurisdictionrglationship property matters.
* The Family Court should have a limited jurisdictionrelationship property matters
involving trusts (as outlined in Appendix 2).
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. In relation to other matters:

The concurrent jurisdiction of the High Court itatéonship property matters shouy
be restored.
There should be a lower threshold required to fesinwroceedings from the Fami

Court to the High Court, especially when the caselves a family trust.

The Family Court should retain its concurrent jdidg§on in respect of estat
litigation matters under the Family Protection AK®55 and the Law Reforr
(Testamentary Promises) Act 1949.

Reconsideration of the forms in the Family CourtdeR and more use of Rule 1
could improve efficiency in this area.

To ensure the protection of very vulnerable chitdie Family Court proceeding
the guardianship provisions in s 31 of COCA shdddamendedo enable a judg
to place a child under the guardianship of the Comhis or her own motion.

The Family Court should retain its jurisdiction falation to the Mental Healt
(Compulsory Assessment and Treatment) Act, Pratectf Personal and Proper
Rights Act and the Intellectual Disability (Compaig Care and Rehabilitation) A
There should be a simple legislative change to ®BCZOCA, whereby Interin
Parenting Orders (which currently lapse if not donéd as Final Orders) could |
converted into Final Orders if no steps are taken.

A review of s 60 is required to better deal witBesiinvolving violence.
Amendment to the power in s 140 to dismiss procedshould be considered
encourage finality.

Amendments to restrict the ability to commence peatings in s 141 are required

reduce repeat applications.
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6.1

Court Process, Rules and Procedural Proposals

Procedure

A major concern identified in the review istthine overall time to progress certain
applications is too long*?* The review identifies private law disputes sustapplications

for Parenting Orders under COCA and the divisioretdtionship property under the PRA.

124 See paragraph 17 of the review.
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The Law Society believes that a more rigorailesence to the Rules (for example,
restraining the exchanges of affidavits to thedaffit — response — reply paradigm rather than
permitting affidavits to be filed indiscriminatelghd to the laws of evidence (particular ss 7
and 8 of the Evidence Act 2006) would have an iniatedand discernible improvement on
the operation of the Court. Responsibility fosthés initially with judges who should be

encouraged to take a more active and directiveinacdaforcing the Rules.

A case summary is given as an example, at @mpad 9, to illustrate why change to the

Family Court is needed. The case summary failsevewto address some critical questions:

« Why was it considered “necessary” for there to be@rous specialist reports (reverting
to the statutory criteria set in s 133)?

«  Why were ss 140 or 141 not considered as a viabenmof bringing these proceedings
to an end?

* Was this, in fact, a case that should have beesidemed in the public law arena under s
14(1)(h) of the CYPTF Act?

All of these provisions may (or may not — thee sample is inevitably limited in its
analysis) have served to address the fundameastad isthe fact that it took eight years for
Ben’s parents to finally reach agreement aboutduie arrangements. The point is that no
law or practical changes would be required to asldtiee issues identified. A more rigorous
use of Rule 175 relating to judicial conferencesl(an particular Rules 175D and E) can, and

should, be utilised to effectively case manage ensitt

The Law Society supports greater judicial ingatly in a case. A model was discussed at the
symposium for what has been termed Brudluation Conference The process is an
enhanced Rule 175 conference at which the pariggshave direct communication with the
judge, enabling an early intervention to occur lass formulaic way than the current EIP

model.

In a symposium paper titiddanaging the High Court's Civil Case Load: A Fortion
Judges and the Professialustice Miller identified “two critical aspects tase management
that can contribute to the efficient dispositiorpofceedings: management of the discovery
processes and identification of issues”. Discoygays a lesser role in most Family Court
disputes but identification of issues is crucidlistice Miller's recommendation was that the

Initial Case Management Conference should be mtieed later date” to enable the parties
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to make “meaningful progress” so that the Case Mgament Conference achieves something

more than timetabling (“which should not be theuof judicial conferences”).

Identification of the issues should be a keyufoat the judicial conference. This must of
course go further in COCA cases than a bland é&sséhat the proposals by the
mother/father are patently “in the best intere$thie child”. An obligation should be
imposed on counsel to confer and file joint Memd@for Conferences (recognising that this
may be problematic in cases involving self-represgtitigants). The obligatory filing of an

Issues Memorandum at the time of filing of any &gation may be of assistance.

Two simple steps have the potential to shdtdbsts from the state to the participants:

* There appears to be no reason why in private laputies service of documents should
not be the responsibility of (and therefore atabst of) the parties. The common
practice of having the Court bailiff to undertake task is unnecessafy.

e The drafting of Orders should always devolve tonsal and not be the responsibility of
the Court. An exception may be required for seffresented litigants where there are no

counsel involved.

Robust case management to reduce the numbevesfts” is also called for. The Law
Society notes the steady increase in the averageemof events in COCA matters (from
3.5% in 2005/2006 to 7.4% in 2010/2011) particylamlthe Auckland and Manukau Family
Courts. More rigorous judicial management of miattehich are in the hands of judges is

called for.

(b) Without Notice Applications
Resort to “without notice” applications ofubstantive naturé®is more common in the
Family Court than in any other jurisdiction. Thal& prescribe the circumstances in which

such applications can be made. More rigorous adicerto the relevant criteria is advocated.

The cases where parties can resort to apphsdtwithout notice” should be exceptional.

125 See Rule 101 of the Family Courts Rules 2002.
126 As distinct from procedural matters such as apfiins for substituted service, abridgement of tiremoving oneself
from the record.
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(© Entering the Court (Pre-Filing and Post-FililRyocesses)

The Law Society regards the (unsubstantiaiegljestion made by sorftbat the Family
Court has been too accessibl&as uninformed. While there may be strong grounds f
holding that formal legal mechanisms are often imapriate for regulating, in detail, how
people interact after separation, the demarcattwéden proper occasions for legal
intervention and non-intervention is itself a matitlaw*® Ready access to the Family
Court may, indeed, be seen as one of its strengibsertheless, if correct, the issue can be

readily addressed in respect of substantive masrepposed to strictly procedural matters).

It has been suggested that the Family Coultd@dopt an approach similar to the Australian
screening process for children’s ca¥8sAnecdotal feedback to the Law Society from
Australian family lawyers suggests that this precé@:ot adequately resourced, is not
without its flaws. Its success depends upon aftiad often children's) access to well-
gualified professionals at the early stages. Funtlore, if there is intractable conflict and no
settlement, then a family can wait 12 to 18 mofith& final determination by the Court if it

is not backed up with adequate resources to preghescase to hearind.

The Law Society supports the suggestion a@fffattive triage/case management process.
This triage process should be conducted by a joabesh will require some consideration of

the current powers and jurisdiction of the Regi¥tra

The starting point should be that a Courtesyss to ensure the orderly determination of
disputes between parties. At the same time engearent should be given to the consensual

resolution of private disputes (as opposed to msatkpublic law).

Appropriate filtering mechanisms are requiednsure that only disputes requiring

determination by a judge come before the Court.

As recommended above, it should be a preseguo utilise ADR/mediation before
proceedings are filed, but not to the extent ofimgkuch services absolutely mandatory.
Some grounds for waiver must exist. The followsuggestions might be considered to

encourage the constructive use of such pre-Couuices:

127 See paragraph 171 of the review.

128 Eeckelaar "Not the Highest Importance: Familyidasander Threat" (2011) 33 Journal of Social Welfand Family
Law, 311.

129 See paragraph 77 of the review.

130 Correction to paragraph 77 of the review: Famiblefice cases in Australia are not streamed to #igelan Program
unless they are cases where allegations of sexysdiysical abuse of a child are made, as distioch fdomestic
violence (including psychological) among adultsydnl
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« Availability at free or nominal charge.

« Timely provision of appropriate, accessible service

« As ageneral proposition, the parties being redguinesatisfy the Court, before an
application is accepted for filing, that reasonadfferts have been made to resolve the
dispute outside the court system. If that is talequirement, the options for resolving
disputes need to be adequately funded to avoidniegoan impediment to accessing the
Court.

« Agreements reached must be capable of being regfistath the Court and enforceable

as if they were a court order. Enforceable mecdmasineed to be improved.

In the UK, the Court may decline to make ateomwhere it is not satisfied that intervention is
necessary:" While experience in the United Kingdom may suggesh a provision is
nothing more than symbolic, the “no order” situatfrovided by their legislation does
statutorily require judicial consideration to beagi to whether an order is necessary. A
greater brake on the making of parenting ordeidew Zealand could be provided by such a
consideration being introduced here. The fact tifédr a hearing, such an outcome is

possible may serve to inform intending litigantsd aeflect them away from the Court.

Issues of dysfunction, including domestic etime, the effect of abuse of drugs and alcohol
and mental health as discrete issues may requinediate Court intervention irrespective of

any pre-filing processes.

The Law Society recommends practical inteigestdesigned to limit the number of court
events, for example:
(a) Proceedings should be assigned to a trackgramsent should be made on the basis of
published criteria. The Law Society supports tlueleh set out at diagram 4, paragraph
220 of the review provided that there is the addivf a clearly defined “urgent” track
model as shown in the EIP model in appendix 4 efréview.
(b) Rules should set out precisely what steps imeisaken under each track unless
otherwise directed by the Court.
(c) Dispense with Registrar’s lists/reviews.
(d) Conferences should be by telephone or videlb migmoranda filed in advance except
for pre-hearing conference to be conducted on a Rt basis, on both urgent and
standard track matters.

(e) Non-contentious matters should be removed tr@rcourtroom.

181 See s 1(5) of the Children Act 1989 (UK).
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()  Formal proof hearings should be dealt with loa papers, unless expressly required by
the Court.

(g) Consent orders dealt with by the Registrarhenpgapers unless the Registrar seeks to
refer to a judge.

(h)  Conferences dispensed with where joint memadited.

6.21 The Law Society believes there need to be Eeakes specifying steps to be taken in relation
to each track. The Law Society would not suppoyt grocess akin to the new District Court
Rules and commends the High Court Case Managenw#Inin particular the following
features:

(& Initial Case Management Conferences are addcai the time of filing.

(b) Depending on the nature of the applicationRhées specify matters which are to be
addressed at the initial Case Management Conference

(c) Memoranda are required to be filed prior to&Clanagement Conferences.

(d) The subjects which must be addressed in thedviemda are prescribed.

(e) Initial Case Conferences and almost all subesgtg@onferences are conducted by way
of teleconference.

(f)  There is the ability to have one Judicial Offi@ssigned to a case for its duration.

Recommendations

The Law Society recommends:

* amore rigorous use of Rule 175 relating to judlicemferences is required [paragraph 6.4];

« an obligation on counsel to confer and file joineéMbranda for Conferences [paragraph 6.7];
« the service of documents should be the respongibitid cost of the parties [paragraph 6.8];

« the drafting of orders should be the responsibditgounsel and not the Court [paragraph 6.8];

* “without notice” applications should be exceptiofragraph 6.11];
« an effective triage/case management process tormhicted by a judge [paragraph 6;14]
» the practical interventions outlined in paragraf206to limit the number of court events; and

» clear rules specifying the steps to be taken fohégack are essential; relevant parts of the High

Court case management model could be adaptedddtaimily Court.

(d) Evidence in the Family Court
6.22  The review states thahe standard of evidence filed in the Court isofbeor and the ‘any
evidence’ rule should be amended® However, it is requirement that all evidence befie

Court must comply with the Evidence Act 2006 andbth relevant and admissible.

132 gection 7.2, p48.
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6.23  Pursuant to Rule 48 of the Family Courts RAR32 (Rules), evidence given in support of a
party’s case at any hearing of an application rhaggiven by affidavit. This marks a
departure from the traditional adversarial modetimich evidence is given orally and without
prior notification of the full extent of the evidemto other parties.

6.24  The affidavit approach is replicated now ia Bistrict Court and the High Court and
eliminates both “trial by ambush” and the needémgthy evidence in chief followed by
equally lengthy cross-examination. To that extkattraditional adversarial model has been
appropriately modified.

6.25 The Law Society supports a strengtheningeRutles so that evidence is exchanged along
the following lines'*®
«  Evidence in chief by way of affidavit.

e Evidence in response.
«  Evidence thereafter “strictly in reply”.
Recommendation

The Law Society recommends that an amendment tedtealled “any evidence” provisions to pe

found in many family law statut€é is warranted. A preferred approach is to reqtiieeEvidence

otherwise directs.

Act 2006 to apply and to exclude all evidence thatld ordinarily be inadmissible unless a Caourt

6.26

6.27

Rule 52D limits steps that can be taken irattanonce notice of a hearing date has been
given. This Rule is frequently disregarded andediagly the efficiencies it was designed to
achieve are not fulfilled. This is an example ¢fare more rigorous application of existing

procedures will serve to address the concerns ss@den the review.

One of the identified causes of delay is #laydin obtaining reports under ss 132 or 133 of
COCA. The Law Society considers that a more dis@gd application of the existing law
(with perhaps a minor amendment to s 133 of CO@A)cdchave a positive fiscal impact for
the Family Court. Section 133 requires the Cauhid satisfied “that the reportngcessary
for the proper disposition of any application”. wiver judges and lawyers are not always
disciplined about the need to identify why a refp@fnecessary” in any particular case. It

may be helpful to have some principles identifyivitat is “necessary” from a psychological

133 Rule 158 of the Family Courts Rules 2002.
134 For example, s 128 of the Care of Children Act, 280d s 36 of the Property (Relationships) Act 1976.
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perspective, to assist in a more disciplined appbo of these sections. There is insufficient
data to determine why there has been an incredbe itost of specialist reports and, in
particular, whether the complexity of cases in thelves may account for a significant part of

this increasé®

Recommendation
The Law Society recommends a statutory amendmesg 82 and 133 of COCA to ensure that|the
discretion to obtain a specialist report is exeaisnore consistently; and only when a report is
necessary for the proper determination of the case.

6.28 It has been suggested that overseas praofitiésg “a standard questionnaire” should be
adopted® The purpose of such questionnaires needs toen¢ified. The Law Society has
considered models used in the United Kingdom, Alistand Ontario. The Law Society

believes the use of a standard questionnaire shxeudckplored fully.

6.29  Whilst these documents may have merit (if/fathd properly completed), there is a concern
that if overly prescriptive they may serve to obiedmportant issues. Whilst useful to
identify essential factual information (and posgiéié a valuable aid in the “triage” process),
the value of such questionnaires will be signiftbaaffected by the design. It is difficult to
see what benefits such questionnaires would haeemreoperly drafted affidavits reflecting
existing evidential requirements (relevance andissibility). For example, the model
property agreement to be found in the Rules has litle used in practice and, regrettably,
the prescribed affidavit of assets and liabilitiém relationship property matters is not
always completed with appropriate diligence. Rifdd sets out the information which is
required to be contained within an affidavit supipgr an application for an Adoption Order
under the Adoption Act 1955 as does Rule 392 istiatship property matters. This may be

the preferable approach.

(e) Delay
6.30 Where matters do need to be determined bggejit is incumbent on the Family Court to

attend to such matters without unnecessary déla#s the review identifie§’® however,

135 There is also anecdotal evidence that on occagioges seek a report because it will be “helpfoi’the judge rather
than “necessary” but again in the absence of prdatr the causes of this increase are not knowrthanability of a
judge to request a report where the judge deempatrto be necessary to ensure that the welfatdast interests of
the child are properly addressed, must not be emtiuc

136 paragraph 186 of the review.

157 See PR1 of the Family Courts Rules 2002.

138 This, of course, begs the very important questidmow "matters (which) need to be determined hydge" are defined
and identified.

139 sSee paragraph 22 of the review.
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sometimes delay can result in more durable dedsioecause it allows better information to
be provided to the Court or for parties to feelthave been heard. It may also be because
the parties themselves need time to process theirsense of grief and loss and to come to

terms with their circumstances following the breakd of the relationship.

The desire to avoid delay is implicit in paegah 66 of the review in regards to relationship
property applications. Questions arise as to xtengé to which the Court should control case
management in non-protective matters. For exanimdee is discussion about thamily

Court Caseflow Management Practice Noteis asserted thaordinarily the Registrar will
allocate a Judicial Conference after two adjourntsen the Registrar’s List*’in respect of
relationship property matters. It is not clear wihe criteria are for the Registrar to allocate a
Judicial Conference. There are serious questions the extent to which the Court should be
managing these non-public law matters. Less réggilamanagement of such matters may

serve to reduce the number of “events”.

Overly rigorous case management (to ensutehtbdimeframes within which cases are
deemed to have been disposed of are reduced) magoessarily achieve the desired
outcome if decisions prove less durable and inereasts as an unintended consequence.
The Law Society accepts that there must be a halqo€ both the cost to the state of
maintaining the Family Court and most importanthe need to reach decisions within a

timeframe appropriate to any child who is the scibpé or affected by proceedindfs.

Paragraph 69 of the review is instructivelai®are considered to be a function of waiting
for the“completion of briefs for psychologists’ reports, updating reports” The settling of
a brief for a psychologist’s report is a judiciale (albeit with the assistance of counsel where

appropriate) and there is no reason why there dhimribny delays at that point.

The timing of such reports should also impgein whether or not there is a need for
“updated reports”'** The need for updated reports largely reflectsitdlay in having cases
heard. Judges are reluctant to allocate heariefgseéall the evidence is available and has
been considered by the parties. It is difficultlBwyers to certify that matters are ready for
hearing and estimate the likely duration of sutiearing until then. There is also a residual
optimism that a report will provide the basis faraut-of-court resolution (or at least

meaningful negotiations directed to that end). s®ifectively builds in a systemic delay.

140 see footnote 26 of the review.
141 gection 4(5)(a) of the Care of Children Act 2004 arkff) of the Children, Young Persons and themnifias Act 1989.
142 There is no statistical data provided as to thraber of "updated” reports that have been sought.
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Most “updated reports” will be in cases that aradieg towards litigation — which account

for only 12% of the total applications filéd.

Many of the delays are systemic. The Law&géds concerned about the delays that occur
once a case is ready for hearing. Observations et this is the period when there is the
greatest delay that has no logical explanationierparticipants in the process. A major
cause of delay is the inability to obtain fixtureishin a reasonable timeframe. This is

compounded by inaccurate time estimates for hesring

Operational factors, whilst stated to be belyitve scope of the review, must be considered in
tandem with this review. The Family Court mustésourced to respond quickly to
situations which, because of their human compoaedtthe potential effect on vulnerable
adults and children, are by nature frequently nfloid (and requiring urgent intervention)

than other civil or commercial disputes.

From a fiscal and best practice perspectierdsourcing of the Registry and the efficient
use of judicial sitting time are both important wtaonsidering reform of the Court. These

issues are not addressed in the review.

Addressing Registry and judicial resourcingd practice should be an essential part of the
review. For example, a principal goal of EIP atsduise of counsel-led mediation was to free
judges from presiding at mediation conferencesttbke them to hear and determine more
cases. The statistics show that the sitting hofiisdges have not increased but have in fact
declined since EIP was introduced. This has imfibos for both cost and delay. In

addition, the Court now has the additional codEl6f mediations and the resulting increase in
the costs of Counsel to Assist, Lawyer for the €hihd the cost of legal aid because of the
need of lawyers to attend these mediations. AnrgHiation can take between three to five

hours whereas a mediation conference takes appatedyrone and a half hours.

() Modernising the Court

The Law Society acknowledges that technolbgid@ances can improve traditional systems
and courthouse-based processes and may resulaimcial savings and a more efficient
delivery of services. It considers that a thorotgfiew of such processes to take advantage

of technology should form part of the overall revief the Family Court. Simple changes

143 paragraph 52 of the review.
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such as requiring documents to be filed by emallgneater use of video and teleconferences

are obvious starting points.

The Law Society does not, however, considarttte changes made in order to maintain the
delivery of justice services in Christchurch foliogy the February earthquake (changes

necessitated by a sudden and unexpected crisigdstoom the template for a new model.

The effectiveness of the new centralisatiooooirt services introduced in Auckland on 1
February 2012 remains to be seen. Early evidamypgests a number of problems which are
countering the intended benefits but it is tooye#ot this to be assessed. A formal review of

the new processes may have implications for anativewview of systems.

Recommendation
The Law Society recommends a review of Court preegdo identify potential financial savings

resulting from new technology.

7.2

7.3

7.4

7.5

Costs of the Family Court

The review’s main consideration is “sustairigiila term which translates into the cost of
the Family Court to the state. Figure 4 in théeevshows that between 2004/2005 and
2009/10 the total of all expenditure by major ametegory (including direct operating costs,
professional services, legal aid and judicial resiog) has increased by 62%. However,

included in this calculation is a 93% increasesigal aid expenditure.

As already noted, legal aid is the subject ®#é@arate review process. If the legal aid
percentage increase was deducted from the tot&x@énditure) increase, it would still show
the cost of the Court has increased, but by coraditieless than 62%.

To be effective the Family Court must be adegjydunded. Without adequate funding,
access to the Court for those who require it isitdd. The government has a responsibility

to its citizens to provide access to a proper fofointhe resolution of family disputes.

If these disputes are not to be resolved withénFamily Court, what forum is available to

resolve them? The disputes will still exist — théif not go away or resolve on their own.

Paragraph 54 of the review identifies somearsisaid to bdikely to account” for the

increases in costs, including:
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Increases in remuneration for Family Court staff prdges (contributing to a 49%
increase in judicial resourcing cost). Howevesthmcreases are not within the scope of
the review.

Changes to legal aid payment rates and eligitakiya result of government policy
(contributing to a 93% increase in legal costs¥ discussed above, legal aid is being

separately reviewed, but not all work in the Fardiyurt is legally aided.

Other identified factors were:

Growth in professional services payment rates,maok appointments of professionals
by the Court. The Law Society notes that thereldees an increase in appointments of
professionals but that there has, in effect, beemcerease in the rate paid to Court-
appointed counsel for two decades. Payment ratether Court-appointed
professionals have increased.

The widening scope of the work undertaken. Thestgoe is, if this work is not
undertaken in the Family Court then where shoubeitindertaken (if at all) and if it is
moved to another jurisdiction will this in fact sawosts?

The increasing number of “event$*. The Law Society has identified options for

reducing the number of “events” and these arermdlin the submission.

Court Filing and Setting Down Fees

(@)

General

The Law Society is not opposed in principléhi® introduction of appropriately set court fees

(filing, setting down and hearing fees) for somaety of Family Court proceedings such as

relationship property, estate, family protectiond é&stamentary promises claims. The Law

Society does not support the introduction of feeschses involving children and vulnerable

adults.

The review proposes that court fees be intredtc generate some revenue to offset the costs

of running the Family Courf® In setting fees, the review states that consiiteravould be

given to preserving access to justice and balartbiedpenefit court users gain from accessing

the Court with the public benefit that the governtrend society achieve from resolving the

issues brought before the Court. To achieve thbgtives it is essential that the Court

retains sufficient discretion to address the nedédsch case, particularly when children are

involved.

144 Defined as a hearing or case review to advancprtgress of a case or application. It includessapgnces before a
judge or Registrar and also matters dealt with attnatively by phone, email or "on the papers" sasfa Registrar's
Review - see the definition of “event” containedhe glossary at page 88 of the review.

145 See paragraphs 190-198 of the review.
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The review refers to concerns not to disadygntallnerable adults and children. Again the
Law Society draws attention to the limited defimitiof “vulnerable children and adults”
affected by Family Court proceedings, especiallZCA proceedings where family

violence or mental health issues are not present.

The Law Society urges caution in setting feasticularly in cases involving children,
vulnerable adults or risk and urgency. Acces&¢oQourts in appropriate cases should not be

obstructed by Court fees.

(b) Impact on particular types of proceedings

While adult parties undoubtedly benefit froraaleition of parenting and guardianship
disputes through the Family Court, the persons C@JAost designed to benefit are the
children who are involved (unwittingly and involanty). All children are vulnerable and

dependant on either their parents or the statarmfor and protect them.

The social science research on the negativadtm children of exposure to conflict is
compelling. The appropriate resolution of dispute®lving children, by agreement,
conciliation or (if necessary) the Family Courthie goal. There is need for caution in regard
to the introduction of court fees for those whoksteehave recourse to the Court in cases

involving violence and children.

The purpose of Hague Convention cases, asmajl,be compromised by inappropriate
provision for filing fees. These cases requireesntgesponse and an applicant will often have

the added cost of international travel, accommodeadnd loss of income.

Applications for spousal maintenance, partitylaterim applications, by their very nature

may be compromised if filing fees are requiredvarg case.

(© Discretion to waive fees

The current discretion of Registrars to waivesgluce fees may not always safeguard access
to justice for vulnerable partié€. There are many instances where an applicantisma
benefit or in receipt of legal aid but does notdhammediate access to funds to pay a filing
fee or where the payment of fees will impact ordzkn in their care. This is often because

the other partner has complete control of, andtishelding access to, relationship assets, or

146 See paragraph 195 of the review.



8.10

8.11

8.12

8.13

8.14

8.15

8.16

67

one party has the primary responsibility for caréhe children or where the financial

responsibility for care is no longer shared.

Reference to the financial hardship of théviddal party may be too narrow where the
impact transfers to the welfare of children or fioial hardship directly related to the dispute

itself. These scenarios are only given by wayxaineple and are not exhaustive.

Consideration also needs to be given to cistances where urgent orders are sought and the
applicant does not have ready access to fundsytthparequisite filing fees but may do so

later.

It may be appropriate to waive payment of feleere COCA applications are made for orders

by grandparents or other caregivers where otherhesstate would have to intervene.

One of the benefits of the introduction ofrtdees in relationship property and estate-related
litigation will be that the parties are further encaged to settle. However, settlement by the
parties in COCA cases is not a guarantee to olmEng made, as the Court still has to be
satisfied that the settlement is in the welfare la@st interests of the child. The risk of having
a costs award made against a party and the parybaing required to make a significant
contribution to the costs of Lawyer for the ChiltdaCourt-appointed specialists, is a better

incentive not to pursue an unmeritorious case.

Imposition of setting down and hearing fedsfatus the minds of parties on settlement and
more accurate hearing time estimates, which igigesiHowever, this will not be achieved
without improvements to case management, identidicaf issues and better control of

affidavit evidence.

The increased number of unrepresented lisgarrecent times has resulted in prolonged
proceedings and longer hearing times. The numiiiese litigants is likely to increase with
changes to legal aid and difficult economic tim&&e introduction of fees may encourage
this increase. Unlike many civil disputes, for mamarties there is no choice about accessing
the legal process where the welfare of their chitds involved. Effective and affordable

pre-trial dispute resolution will go a long wayaddress the less complicated of these cases.

Some of the most complex cases in COCA anetiomes PRA proceedings are brought
because of one party’s lack of ability to resokguies rather than an inherent difficulty with

the substantive subject matter. These partiesr@nty referred to as “difficult” parties)
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may not have been diagnosed with a mental illnessemy present with sub-clinical
conditions which affect their ability to engageciourt proceedings. It would be unfair in

such cases to burden the party with capacity wighpayment of extensive court fees incurred
primarily as a result of the other party’s condustich inequities could be addressed through
costs awards, but this may not be appropriate wiherdifficult party has limited financial

resources or such an award would impact negatoefe welfare of children.

As in all litigation conducted through our dsuthe parties themselves incur direct costs of
lawyers and other professionals, as well as intlzests due to loss of income and travel.

These costs are significant for Family Court useréow to average incomes.

If only the wealthy are able to afford to tise Family Court (and they are likely to access
private dispute resolution services which are chBaghis has serious on-going implications

for the justice system.\

Some Family Court hearings, especially thogelving violence (under both the DVA and
COCA) and sexual abuse allegations are more algrirtonal than civil proceedings. The
respondent defending these allegations shouldenceduired to also pay for the right to do

so, particularly when decisions made in such caar$ave such long-term consequences.

Unless the matters raised in this submissiemdequately considered, inappropriate
imposition of court fees will impact on users’ agg¢o justice, creating flow-on
consequences for increased costs and difficultitise administration of the Family Court or

other government agencies.

(d) Which party bears the burden of court fees?

Because of the no-fault nature of most Fa@durt proceedings, it will often be inequitable
to place full responsibility for payment of initiapplication, setting down and hearing fees on
one party. Itis recommended that there be prawifr subsequent contribution to these fees
by the other party. As with the award of intertpaosts, this could be determined by the

Court, and parties would include such consideratinrsettlement negotiations.

In general civil proceedings, redistributidrpayment of disbursements, including filing fees,
according to which party is successful is usuatlyieved as a matter of course though awards
of costs. Costs are not awarded in Family Cowteedings as often, particularly in COCA
cases, due to the more inquisitorial and no-faaidof the proceedings. Costs are not

always awarded in relationship property proceedargs relation to the whole of the
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proceeding where the initiation of proceedings iaitéhl discovery processes needed to occur

in order to identify property or define the issues.

(e) Contribution to costs of education, counsellmgl other professional services
Section 187 of the Family Proceedings Act 18I88ady enables the making of regulations
for prescription of fees for counselling pre- amisfiling of proceedings. Any fees
prescribed for s 9 and s 10 counselling, or othdy@lispute resolution facilitation or
conciliation services, should not deter particisndtm engaging in a process which may
quickly resolve a dispute and need to be considasquhrt of the overall review of
ADR/mediation. A balance between contribution andess to services needs to be carefully
managed with clear guidelines. A case-by-casesasmnt to determine equity would be

costly in itself.

The provision for contribution by the partédieady exists. Often there is a tangible benefit
to children when the parties improve their commatién or functioning as parents, which

the state has a vested interest in promoting agdriag takes place. The effectiveness,
efficiency and endurance of a parenting order nepedd on the parents' engagement in such

counselling.

Often the parties have limited resources nal fon-going therapeutic intervention after

payment of legal fees and other costs of litigation

Respondents in domestic violence proceedimysid not be required to contribute to the
costs of attendance at stopping violence programmésndance is a requirement of law in
much the same way as attendance might be requarpdraiof a sentence of supervision in a

criminal case.

Currently parties can be ordered to contributée costs of lawyers appointed by the court as
Lawyer for the Child or Counsel to Assist, andhe tosts of professional report writers

under COCA and s 38 enquiries under the PRA. Tpesasions have been underutilised by
the Court. The Legal Assistance (Sustainabilityl) &@ldresses the issue of contribution and
while it is accepted that Family Court judges sdwdve exercised their discretion more to
require contribution to professional costs, theeekto which the contribution to these costs is
compulsory in the Bill is cause for concern. Thikk &verely reduces judicial discretion to

deal with contributions on a case by case basis.
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8.28 The issue of Counsel to Assist to conduct atidi is referred to above. Again a

contribution by the parties to this cost will bgoagpriate in cases where the cost to the parties

is manageable, promotes participation, and doesnpact in other ways on the care of

children.

4] Setting levels of fees

8.29  Given the no-fault nature of most Family Cqurdceedings, if applications continue to be

filed in the current manner, there seems littl¢ifiegtion for any difference in the fee for
filing either the substantive application or théic® of defence, where both should set out
adequate grounds for the positions taken, and wiwheusually require the concurrent filin
of affidavit evidence. The same principle shoyg@lg for setting down and hearing fees

unless justice requires otherwise as directed &\Ciburt.

8.30 If the process for filing and progression pplecations is to change, then the same principl

g

e

should apply. Adoption of the current District @oprocedures would involve a further and

substantially higher filing fee to be paid if theopeedings progressed to the notice of purs

uit

of claim stage. The impact of this together with tumulative cost of the setting down and

hearing fees will need to be considered on acogssstice grounds.

8.31 If the District Court Rules are adopted arerésspondent has the option of removing

proceedings to the High Court for a claim of mdrart $50,000, this will require the

applicant to pay fees at the High Court level. réhs the risk that could be used unfairly as a

strategy to disadvantage a former partner. Malafioaship property matters exceed the

current jurisdictional cap of $200,000 and agredrteextend the Family Court’s jurisdiction

may not be given for strategic reasons.

Recommendation

The Law Society is not opposed in principle toititeoduction of fees in some cases but does
support fees being introduced in cases involviritgdm and vulnerable adults.

Fees should not be imposed where the applicamasla to pay them and would suffer ung
financial hardship if required to do so.

Fees should not be required for urgent applications

Deferment of payment of fees in relationship propeases could be considered if paym
would result in financial hardship.

Where it would be inequitable for payment of iditi@plication, setting down and hearing fees

fall on only one party, the Court should have difon to order a contribution by the other part

not

ue

ent
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Participation of Children

@) Focussing on Children and Providing for Childie Voices

The Law Society notes from the extensive litegathat:

e Children’s adaptation to marital transition maydetermined more by the level of
conflict that occurs between parents before, duaimg) after the break-up of the marital
relationship than the actual break-up itself.

* Prolonged court disputes are unlikely to be inliest interests of children and are
therefore contrary to the paramountcy provision.

e Children cope better with the effects of separaifitiney have been consulted and

involved in decision-making — this is linked to teetmental health outcomé&¥.

The review reflects on both child-focussed emtb-inclusive methodologies. They are of
course differert® and, as in all matters of this nature, no singlargement will work best

for all children. A flexible but principled apprclais called for.

The Law Society cautiously supports amendreestltt of COCA imposing an obligation on
guardians to consult with children about importauatters so long as that does not imply that
a child’'s views might be considered to be detertitea Framing such an obligation in terms
of theGillick** judgment®® would be consistent with s 6 of COCA. The comyllis how to
give a child a voice where, after consultationeaision is taken that is contrary to the child’s
expressed views. Should the Court be empowerdtiisashere guardians are in dispute, to
“give directions” (and to, in effect, act as ansidé arbiter)? Does this over-empower

children?

(b) Obtaining Children’s Views — Lawyer for Child
The role of Lawyer for the Child is an areaathiequires thoughtful consideration. The

symposium paper by Garry Collithe role of Lawyer for Childwill inform this discussion.

The Law Society recognises that there has d@amtinuing, significant yearly increase in the
costs of Lawyer for the Child, as set out in tregistics provided. Unfortunately there is no
data as to the breakdown of the type of appointsnergide and whether there are particular

tasks undertaken in the role which are driving ¢hasst increases.

147 See paragraph 93 of the review.

148 gSee footnote 43 of the review.

149 Gillick v West, Norfolk and Wisbech AH2986) AC112.
150 see footnote 48 of the review.
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The Law Society does not accept tiifferent considerations apply®* to the role of

lawyers appointed for children under the CYPTF Athere is no basis for this distinction in
the respective statutory provisiolis. The role, quite simply, is to give the child dogand

to advocate for (and promote in the context of €ptwceedings) the child's welfare and best
interests informed by the child's expressed vielvis doubtful that more prescriptive

guidelines will be of assistance.

New Zealand recognises the right of a childgdeard in any judicial and administrative
proceedings affecting that chittf. In the family law context this has generally begrway
of appointing lawyers to represent childréh An independent “right to be heard” avoids
conflicts of interest between the child and thearstrobvious representatives (parents) and

will enable the child’'s voice to be heard over bladble of adult voices.

What has happened in New Zealand is the devigia pragmatic solution to the participation
of children taking into account New Zealand’s pad@ar circumstances (small population,
limited expertise, non-availability of agenciegptovide advocacy and/or representation).
There are dangers in following overseas modelstidctly as there are material differences
between the New Zealand Family Court and othesdlictions, for example Australia and the
United Kingdom. What is clear is that there isfagion about the role amongst the judiciary
and lawyers and, in addition, the parties freqyemiive unrealistic expectations based on a

misapprehension of the scope of the role.

The confusion has been compounded by the egistf thePractice NoteLawyer for the
Child: Code of Condudssued by the Principal Family Court Judge in M&2607 (now
incorporated into thEamily Court Caseflow Management Practice N&téssued on 24
March 2011).

The role of Lawyer for the Child prescribedienthe Practice Not& creates a tension with
the statutory provisions because the Practice Napaires the lawyer to advocate principally

for the views of the child. This has:

151 See paragraph 106 of the review.

152 Although the mandatory appointment of a lawyerarmttie CYPTF Act 1989 (s 159) and the obligationsdsed under
that Act (s 10 and 11) are noted.

153 Article 12(2) of the United Nations Convention o Rights of the Child.

154 see, for example, s 7 of the Care of Children A€420There is similar provision in other family |atatutes.

155 | awyer for the Child: Code of Condudtppendix 3 of thdamily Court Caseflow Management Practice Note
paragraph 5.3.
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. resulted in significant costs, with (on occasiahg) appointment of two Lawyers for
the Child (in cases involving siblings of varyinges) or of Counsel to Assist the
Court;

. limited the ability of a Lawyer for the Child to jgbore and advance realistic settlement
options for a case; and

. resulted in the over-interviewing of children aed to inappropriate involvement of

children in the conflict between their parents.

The Practice Note includes a paragraph dirgetilawyer how to carry out the rdfé. This
Practice Note is, in places, at odds with the Laei&y’s Guidelinesl{awyer for Child: Best
Practice GuidelineS0 November 2006). The most telling differendates to the extent to
which the lawyer is obliged to advocate for thefewed and best interests of the child or
simply advocate the child’s views. The existentelmat appears to be competing
interpretations of what is required has been uribkelpn particular it has led to a number of
dual appointments of Lawyer for the Child (“viewsit)d Counsel to Assist the Court

(“welfare and best interests”), with obvious casnifications.

Even in the absence of a dual appointmeng ter additional attendances and cost in the
way in which the lawyer carries out the role ofymatrily advocating for children’s views.
There has been an expectation of multiple intersiefichildren and rather than advocating
assertively for a welfare/best interest outcomterofmerely promoting the views of the child

out of context to realistic options for outcomeshia case.

The Law Society does not accept that theagémsion between a lawyer’s ethical obligations
and the best interests of the child under COTAThe paramountcy principle in s 4 of
COCA directs that the welfare and best interesti@thild must be the first and paramount

consideration “in the administration and applicatas this Act.”

The Law Society maintains that the correcill@gsition is:
(a) Itis for the Law Society to regulate the piaef lawyers (in all areas of their practice)
and therefore where appropriate to issue guidehsds “best practice” for the practice

of Lawyer for the Child.

156 | awyer for the Child: Code of Condudtppendix 3 of thd=amily Court Caseflow Management Practice Note
paragraph 5.3.
157 See paragraph 130 of the review.
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(b) Other aspects of the role of a lawyer (in the@sgumstances as a lawyer representing a
child) that directly relate to the relationshipueén the lawyer and the Court are the
only matter properly subject of a Practice Note.

(c¢) Inthe Law Society’s view, the correct legatigmofessional role for Lawyer for the
Child is to advocate an outcome in the welfare lagt interests of the child informed by

the child’s views.

9.15 The confusion over the role can be resolvedrbgmendment to s 7 of COCA to make it
clear that the role of Lawyer for the Child is thvacate an outcome in the welfare and best
interests of the child informed by the child’s viewBest practice for lawyers for children
does not diminish a child’s rights of participatioat rather enhances that right because the
lawyer develops a relationship of trust with thddchThis enables not only the views of the
child to be ascertained but also for the childawehthe Court process and any outcomes
explained in an age-appropriate manner by one gsmfeal in the case. The definition of the

role in the Australian legislation has achievedrigbt balancé?®

(© Dual Appointments

9.16 Dual appointments where views are seen ag reonflict with welfare consideratiofts
are generally unnecessary if the role is more olyedefined as being a role to advocate the
child’s best interest informed by their views.islalso likely that the significant increases in
the appointments of Counsel to Assist the Cousvben 2005 and 2011 (almost 600%) have
been a result of unnecessary dual appointmentse $&dme comment applies to the
appointment of Counsel to Assist as Court-appoimediators under the EIP; there were
2,777 of these in 2010/2011, a massive increase 418 in 2009/2010 with concomitant cost
ramifications ($2.7 million between 2009 and 2011))

9.17 The Law Society understands that consider&ibeing given to the possibility of social
workers being designated to obtain the views dtlodin for the purpose of Court
proceedings. Whilst this reflects a (perhaps wstdadable) concern that lawyers are both too
costly a resource to fulfil this task and inadeglyatrained for the role, the suggestion that the
task be delegated to social workers raises a nuafbeportant issues including:
* The definition of “social worker” (see for exam@e of CYPTF Act).
» The resource implications for Child Youth and Fanidnd the potential for delay).
* The evidential status of the views obtained (i82 af COCA to be adapted to enable the

information to be introduced into evidence?).

1% See s 68LA of the Family Law Act 1975.
159 See paragraph 103 of the review.
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» Cost ramifications (will use of s 132 have any oeeble impact on the cost of
“professional services”?§°

*  Whether communications between the social workerchild and/or any other person
are privileged.

» The need for the social worker to continue in thpantment and update the views of the
child as required during the Court process (i.eteltwill be a need for on-going
involvement of that social worker with the childdain the Court process which can only

involve further cost).

The Law Society is aware that there are diffemodels for participation of children in
proceedings in Australia and the United Kingdom.the United Kingdom in particular,

social workers are retained to obtain views ofdrieih and to contextualise these views within
the ambit of parenting competence and resolutidioieg. In Australia, an expert child
professional carries out this role in every caseyiding a comprehensive initial report and
remaining involved in the case to assist the Candtin particular to work with the parents to
explore dispute resolution options. In additiom|dren are represented by a lawyer in some
of those cases. Another layer of interventiomé¢fore created in private law cases
involving children in jurisdictions which have ottsignificant differences to the New
Zealand Family Court system. There are dangdiwimdoption of any overseas model from

a best practice and fiscal perspective withoubaatigh research base.

In order to be properly briefed to carry dwgt functions set out above, it is considered that
Lawyer for the Child will continue to meet with tikild and where the lawyer deems it
appropriate, obtain the views of the child. Lawfggrthe Child however may be of the view
that the circumstances of the case require thesvidhthe children to be placed before the
Court in some other way. This could include theaoting of a s 133 report. In other words,
regardless of who places the views of the childitzethe Court (and in most cases this will
be the lawyer) the lawyer appointed to representhild must have some relationship and

contact with the child in order to properly reprasiine child in the Court proceedinys.

The argument that Lawyer for the Child is beippointedtoo early” is problematic¢®?
There is ample evidence that early appointmentagiyler for the Child may serve to alter the

focus from the adult issues to the cHfit.This could just as readily be achieved by other

160 gee definition in the Ministry of Justice memoranmof 16 December 2011 at paragraph 21.

161 How Do We Best Serve Children In Proceedings In Trsily Court Judge Jan Doogue and Suzanne Blackwell,
presented to the Australasian Family Courts Conferefiackland, October 1999. Attached as Appendix 3.

162 See paragraph 104 of the review.

163 “The Role of Counsel for the Child: Research Repori&ad Gray and Paul Martin, Department of Courts, NI898.
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mechanisms including early judicial interventidBonversely, there are occasions where an

early appointment is unnecessary.

The timing of the appointment can only rewlély be approached on a case-by-case basis.
For that to be an effective approach there musidbie a clear understanding of the role and
what, in any given case, is sought to be achieyatidappointment. Responsibility for such
appointments rests with the judge who is entittecejuire appropriate and adequate

information from counsel and/or the parties tostssimaking a decision.

If the appointment of Lawyer for the Childasbe later in the process, it is essential that a
Family Court judge retains the discretion to makesarlier appointment if required in a
particular casé>* Prior to the enactment of COCA, Lawyer for thel@vas appointed after
a mediation conference unless the Court determaneghrlier appointment was required.
ThePractice Note: Lawyer for the Child: Section, Apgaient and Other Matteis still in
force (re-issued on 24 March 2011 in family Court Caseflow Management Practice Note
but not followed as it conflicts with the Practiete setting out the requirements of the EIP

procedure (see chapter 6 of femily Court Caseflow Management Practice Niote

There is already an obligation on the Courto@ppoint a lawyer for a particular case if that
appointment serves1b useful purpose(s 7(2 of COCA). However, there are no statistics

on the extent to which this screening is undertdiefore an appointment is made.

In many cases the views of a child are readitpined and are self-evident; in some they are
not. Again the need for maximum flexibility is abus. The views of children can come
before the Court from a number of different souioekiding parents, their lawyers or a
psychologist. The source and manner for obtaigiegs of a child will differ from case to

case according to the child’s particular circumséan

The Law Society considers that the currentgss whereby the role of Lawyer for the Child
is a combination of statutory provision (s 7 of C&practice notes, best practice guidelines
and differing local procedures is unsatisfactofycodification of the role can and should be
achieved, making that part of the Practice Notemednt as the Court’s requirements of a
Lawyer for the Child should be addressed on a bgssase basis. The attempt in the current

Practice Note to direct the way the legislatiotoibe interpreted is a driver of cost, a cause of

164 The current Practice Note for selection and apgp@nt of Lawyer for Child records that Lawyer for @hshould be
appointed after a mediation conference unless thet@eems an earlier appointment is appropriate.
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uncertainty and tension, and also usurps the fuedtahrole of the Court in its interpretation

of statutes.

9.26 An amendment to s 7 of COCA would confirm tiatrole of Lawyer for the Child is to
advocate for an outcome in the welfare and bestésts of the child “informed by the views
of the child”. The definition of the role in s 68Lof the Family Law Act 1975 is the
equivalent Australian provision and is attached@iendix 4.

9.27 The Law Society considers that the legistatiovering the appointment and role of lawyers
appointed to represent children under COCA shoalet fthe following salient features:

* The question of when a lawyer is appointed to regmea child should be made by a
judge at the time of the first triage assessmeantat the time when the judge determines
the path that the case will follow.

» There would be a rebuttable presumption that Lavigrethe Child will not be appointed
at that stage. This has regard to the issuesmisgsby the case as identified by the
pleadings and will ensure that the response o€itat addresses the particular child and
his or her particular circumstancgs. It will not prevent a party from seeking the
appointment of Lawyer for the Child at that tiniEhis will preserve the discretion of the
judge as to whether an appointment is then negeesaot.

» Lawyer for the Child should not be appointed pt@filing of a notice of defence.

» Should the case not be resolved at counsellingpant#diation, Lawyer for the Child
would be appointed at the next “event”, the enhdriRale 175 conference.

» Lawyer for the Child would be appointed to reprédba child at the first triage event
when a case is placed on the “urgent track”.

* The role of Lawyer for the Child is to ensure that:

(@) The views of the child (where the child is ablel/an wants to place views before
the Court) are placed before the Court. This amtsnean that it is necessarily
the Lawyer for the Child who does this, but in thidinary course of things, it is
likely to bel®

(b)  The Lawyer for the Child has the task of addres#ne child’s situation by
reference to welfare and best interests, informyethé views expressed by the
child.

185 As required by s 4(2) of the Care of Children AcD20
166 “How Do We Best Serve Children In Proceedings In Family Court”, Judge Jan Doogue and Suzanne Bldgkwe
presented to the Australasian Family Courts Conferefackland, October 1999.
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9.28 The Law Society has recognised that the trgiafforded to lawyers for children has created
its own problems. The sole objective criterion bhaen attendance at the Law Society’s
Continuing Legal Education three-day course avhdlaithose who have practised in the
Family Court for five yeart®” A more thorough on-going training for lawyers étildren

will be delivered from this year.

9.29  Any suggestion that appointment of Lawyertfer Child to a particular case be on a “cab
rank” principle is not supported by the Law Sociefyhere is much to be said for judges
and/or Registrars ensuring that the right lawyehissen for the right case and this is
achieved by continuing the significant role Fantllyurt Coordinators have in the
appointment of Lawyer for the Child. This ensutres the particular issues that are
identified in the case in question will be matchgdhe skills of the lawyer who is appointed.
This is consistent with the provisions of s 4 of @®Owith its reference to the particular child

and his or her particular circumstances.

9.30 The Law Society notes the likely impact of legal Assistance (Sustainability) Amendment
Bill 2011 upon appointments and attaches its sukionisat Appendix 5.

(d) Best Interests Test

9.31 The Law Society does not support any amendtoght legislation which would have the
actual, or perceived, effect of compromising theapgountcy principle. The importance of
the flexibility of this test to meet the particuldrcumstances of a particular child at a

particular point in time cannot be overstated.

9.32 The Law Society does not support standardisgets or care presumptiott. A formulaic
approach is an unacceptable way of resolving isstliBsre is a significant body of
international research which establishes thatmaditaic approach does not necessarily reduce
litigation and risks unintended and adverse consecgs for the welfare and best interests of

children.

9.33 However the Law Society does consider thaetlsemerit in the suggestions made in
paragraph 110 of the review that stronger legigatiatements may be required as part of the

paramountcy principle.

187 Until it was announced last year that there wdndd new legal aid framework for the qualificatioequired and
appointment process for Lawyer for Child, appointterthe Lawyer for Child panel required five yegrs'st-
admission experience, an interview by a selectammepcomprising a judge, senior counsel and a yabalrt
Coordinator with the final decision being that of fhamily Court judge presiding on the panel. Reviefter initial
appointment were limited.

188 See paragraph 112 of the review.
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9.34 There is an important ancillary issue, retatmchildren’s appeals. The Law Society is
concerned about the rights of appeal vested inld ahising from COCA and CYPTF Act
applications (it is understood that no appeals e brought under the latter Act even
though it has been in force since 1989). As idieatin M and D v §2008) NZFLR 120 the
process is fraught with practical and procedurtficdities. The Law Society considers that
these provisions may need some review. This isshlewa matter beyond the scope of the

current review.

Recommendations

* The Law Society does not recommend compulsory ¢hdblisive mediation. Children’s
involvement in mediation/counselling regarding thegire arrangements carries particular
risks and needs to be considered carefiflyThe Law Society however supports enhanced
relationship and child-focussed education and ntiedideing offered to parents at an early
stage.

* The Law Society cautiously supports amendmentli® to impose an obligation on parents
and guardians to consult with their children.

* The Law Society supports retention of s 6 of COGAs current form and the continued
representation of children by Lawyer for the Child.

» The timing of the appointment of Lawyer for the Idhshould be on a case-by-case basis (the

n

later appointment of a Lawyer for the Child mayapgropriate, but the Court must retain it
discretion to make an earlier appointment if reegr
* The Law Society recommends amendment of s 7 of C@QMnfirm that the role of Lawyer
for the Child is to advocate for an outcome inwledfare and best interests of the child
“informed by the views of the child”.
* The Law Society recommends amendment of COCA, timed in paragraph 9.27, in
relation to the appointment and role of the Lawgeithe Child.

O

» The Law Society does not support the suggestidragiigointment of Lawyer for the Child t
a particular case be on a “cab rank” basis.
* The Law Society does not recommend any amendmehe tiegislation which would have

the actual, or perceived, effect of compromisirgparamountcy principle.

e The Law Society does not support standardised ®xftecare presumptions.

189 As discussed earlier in the submission: see Pear&graph 2.12.
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Professional Standards

The Law Society continues to provide valuallé focussed education for lawyers. There is
always scope for further and specialised educatidawyers. The Law Society is currently
proposing a mandatory continuing professional dgekent programme for the profession,
and, as discussed above, will be delivering aduifih.awyer for the Child training for more
experienced lawyers from this year. These steppant of the development of
comprehensive, regular and compulsory on-goingitrgirequirements for lawyers appointed

to represent children.

The Law Society and other professional statglaodies are best placed to identify the
required training and practice standards for aifgssionals involved in the Family Court.
International models exist for a permanent reprasiee group of family law professionals to
monitor training, practice standards and reseauctl the Ministry could consider establishing

a group of this kind in New Zealand.

Conclusion
It is easier to be critical than to be coraadd it is important in considering the undoubted
challenges confronted by this review not to makangies merely to be seen to be “doing

something”.

Family law is still law. It embraces legajhris and legal responsibilities. It sets boundarie
It is the product of statutes created by Parliam&itizens are entitled to pursue available
remedies and to be brought to account for percdivedches and shortcomings. Care needs
to be taken not to trivialise this by closing tfodto the Family Court’s expertise and

specialties.

Access to justice and the associated issequality of arms should not be lightly put aside.
Claims that if parties too readily resort to therilg Court, they are discouraged from finding
their own solutions are both overblown and unsuttsteed, although they fit the model of

confronting the fiscal emergency.

Care needs to be taken to ensure that chamgeseyer well-intentioned, do not have
unintended consequences. Simplistic solutiondilkaly to create more difficulties than they
resolve. Inthe Law Society’s view, the data pded in support of the review do not justify
substantial changes to the Family Court. With stangeted legislative amendments to
reduce fiscal costs, the Family Court should remsajnificantly unchanged at this point in

time. The Law Society reiterates that the exerofggreater discipline, refinements to
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existing systems and procedures, and a propertyresd Registry, would enable the Family

Court to serve the purpose for which it was estbld, in a fiscally sustainable manner.

/m,

Jonathan Temm Antony Mahon
President Chair, Family Law Section

5 March 2012

Appendices
Appendix 1: Chapter Introduction to New Zealand Family Law in the 2Csintury

Appendix 2: Extract from New Zealand Law Societpmsission dated 9 November 2011, Tme
Duties, Office and Powers of a Trust&eview of the Law of Trusts"4ssues Paper, Law
Commission, NZLC IP26

Appendix 3:How Do We Best Serve Children In Proceedings InAdmaily Court Judge Jan Doogue

and Suzanne Blackwell, presented to the Austraddsdamily Courts Conference, Auckland, October
1999.

Appendix 4: Section 68LA of the Family Law Act 19{ustralia)

Appendix 5: New Zealand Law Society submission di@@ September 2011 on the Legal Assistance
(Sustainability) Amendment Bill 2011



