
 

Retaining the right to legal representation in the 

Family Court  

 
The government has announced a number of proposals which will make significant changes to New Zealand’s Family 

Court. Many of these will improve the way the court functions. 

However, some of the significant proposed changes will have a negative impact on New Zealanders who find 

themselves in the Family Court. Family lawyers are concerned that if nothing is done to stop the changes, many of the 

people who need assistance from the Family Court will be disadvantaged by the changes the government has proposed. 

The Family Court Review 

The Family Court was established in 1981. At the time it was seen as a radical new institution which was world-leading 

in the solutions and measures it introduced for solving disputes and matters involving families. New Zealand’s focus on 

the interests of the child as the building block for all our family law has also been viewed as a model approach. 

Rapid social and economic changes meant that a review of the Family Court was timely in 2011. Representing about 

1,000 experienced family lawyers, the Law Society’s Family Law Section identified a number of changes which could 

make the processes and systems more attuned to present needs. These were presented by the Section at the 

Symposium at Parliament in June 2011. As well as then Justice Minister Simon Power, participants represented lawyers, 

judges, counsellors, psychologists, social workers and other people involved in our Family Court system. 

The Family Law Section made a comprehensive submission, and Section members were also key members of a special 

advisory group established by the Minister to support and advise the Ministry of Justice on the development of policy 

proposals for the review of the Family Court. 

In August 2012 Justice Minister Judith Collins released a set of proposals for changes to the Family Court. Many of these 

have taken account of the input from lawyers and other people involved in making the Family Court work. However, 

there are some proposed changes which are alarming and were never raised in the government’s discussion document 

nor were they discussed with the Minister’s advisory group. 

The Proposed New “Track” System 

What is proposed 

A three-track approach has been proposed for proceedings brought before the Family Court. This means a Judge will 

consider every application and triage it into one of three processes. 

Fast Track (Without Notice) matters will be urgent applications for Court assistance. Examples would be allegations of 

domestic violence or where children need to be protected by the making of parenting orders. 

Simple Track matters will be applications to the Court where the matter is relatively simple or where there is a single 

issue. The review document says an example would be contact arrangements for children. 

Standard Track matters will be applications to the Court for more serious matters or where there are several issues. 

Examples would be applications for day-to-day care of a child, or for permission to take a child overseas. 

The government is proposing that where an application is allocated to the Simple track, the parties will have to 

represent themselves and will not be allowed a lawyer. A lawyer for the child will not be appointed. Where an 



application is allocated to the Standard track, the parties will have to represent themselves until the hearing stage. If 

things are not resolved, the parties may have legal representation at the more formal hearings which will follow. A 

lawyer for the child may be appointed after a defence is filed if there are serious issues.  People eligible for legal aid will 

only get legal aid for the hearing. 

People who are involved in Fast Track applications will still be able to have legal representation and legal aid. A lawyer 

for the child may be appointed once a defence has been filed. 

Why this worries the Law Society 

Anyone charged with a criminal offence is entitled under the Bill of Rights to legal advice. A person charged with the 

theft of a chocolate bar must be given the opportunity for legal representation. The ownership or even contact with the 

family dog can still be decided with people retaining the right to legal advice and representation. However, in some 

disputes involving children, parents will lose that right. 

None of the submissions to the Family Court Review supported removing the right to have legal representation in the 

Court. This move appears to be totally driven by cost-cutting. Excluding lawyers removes the obligation to provide legal 

aid and this, rather any principle or research, appears to be the key driver. 

People can already appear in court without a lawyer. Most choose not to. The proposed changes remove that choice.  

The government says self-represented people (“self-litigants”) will be able to fill out forms and obtain information from 

a website. Past Family Court experience has shown that cases involving self-litigants take longer, cause more damage to 

the parties, have a greater impact on children and are often the most expensive cases in terms of human resources 

needed to achieve a result. 

Many people who are involved in the Family Court have struggled to leave relationships which have become 

unsatisfying or abusive. At the time of separation, people are often experiencing significant grief, anger and, 

sometimes, denial. There are often significant power imbalances. Couples separate because they are simply unable to 

communicate. There is a lack of trust, and parties may be highly emotional and feeling they have been let down. 

In these circumstances, people may be incapable of making rational decisions. Lawyers play an important role as reality 

testers, in removing irrelevant, hurtful and harmful evidence, and comforting a client through a confusing time of their 

life and through an extremely difficult process. 

Appearing in any hearing, however informal, can also be a terrifying experience for someone. Lawyers are trained 

advocates with specialist knowledge of the rules of procedure and evidences. Legal advocacy is about assisting a parent 

to navigate through the Court process to ensure that the best outcome for a child occurs. 

Parents who are inarticulate, struggle to read, are non English speakers or who have difficulty understanding processes 

or filling in forms will be hugely disadvantaged under the new proposals. The government suggests that court staff or 

social agency advocates might help. That ignores the fact that court staff can barely cope with their current workloads. 

The current  problems with the Auckland Family Court problems do not offer much hope that the proposed new system 

would work. 

What should happen? 

Parents and people involved in Family Court matters should retain the right to choose to obtain legal advice and to 

instruct a lawyer to advocate for them through all Court processes. If people are unable to afford this, legal aid should 

be available. The Family Court Review has identified a number of other effective and sensible cost-saving measures. The 

fundamental right to legal advice, support and representation should be available to all New Zealanders, regardless of 

income. 

New Zealand’s family lawyers will campaign to ensure the right to legal representation is not removed from the Family 

Court. This is necessary to ensure the Family Court continues to work in the best interests of all New Zealand families. 

The Family Law Section 

This backgrounder has been produced by the New Zealand Law Society’s Family Law Section. The Section represents 

about 1,000 family lawyers and has been an active voice on matters such as ensuring the independence and effective 

management of the Family Court, family law reform, legal aid and assistance and ensuring New Zealanders receive 

effective representation in family law. 

 

Further information on the Family Courts Review and the position of the Family Law Section is available from our website at 

www.familylaw.org.nz, or from our Section Manager Kath Moran (phone 04 463 2996 or email kath.moran@lawsociety.org.nz).  


